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HAT fyftem of law which was difcourfed upon fo CHAP. XV. 


fully in the reign of Henry III. continued ftill to 
prevail, with fuch fmall alterations in the form and circum- 
ftances, as had been fuggefted by the courts, or impofed 
by parliament in the two intermedjate reigns, Other 
feeming changes alfc had crept in, which upon examina- 
tion, appear nothing more than new words and terms to 
lexprefs old ideas. ‘Thefe, however, cannot be palled over 
in a work whofe defign is to throw new light upon the law, 
Vou. Th. B by 
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by confidering iz hiftorically, a novelty in expreffion be- 
ing alone fufficient to obfcure a fubje@, otherwife ever fo 
well underftood. 

We fhall, therefore, take a view of the changes ‘made 
in the law by the determination of courts during this 
reign, purfuing the followmg order: sirft, of the rights of 
perfons and of things; th.n or the adminifiration of civil 
juftice ; afterwards we fhall confider tLe alterations that 
took place in the nature of crimes, and the adminiftra- 
tion of criminal jultice. 

NotTwiTHsTANDING the canonifts had failed in the 
reion of Henry III. in their attempt to introduce their law 
of legitimacy *, by which a child born before marriage, if 
marriage followed, was confidered as legitimate ; yet the 
law of England haa fuffered fuch iffue to obtain a degree 
of right and preference before other children porn out of 
wedlock. A child fo born was called a bafard eigni, to 
diftinguifh it from the cuild born after marriage of the fame 
mother, which was called mulier puifné; malicratus being 
the appellation appli.d to a legitimate fon by Glanville 
and our other old writers®. Jt had become the law of 
defcent, that if a perfon died feifed in fee, leaving ‘flue a 
hajlard eigné, and muliur puifad, and the baftard entered and 
died feifed, fuch regard fhould be paid to this*undifturbed 
poflefion, fanCioned afterwards by a defce.t in a lawful 
way on his iffue, that the mulier fhould be precluded from 
entering on the iffue. ° Such was the law in the early part 
of this reign, ‘and, n& doubt, long before *, 

Many poihts arofe upon this new picce of law, and 
many were fetrled in this king’s time. It was faid, ‘that 
the zight in the iffue accrued by the dying feifed of the an- 
ceftor ; thercfore if any ching happened that in other cafés 
would take off the effect of a dying feifed, the mulier was 
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not bared. ‘Thus it was held, that fhould the defcent hap- 
pen while the mulier was within age, he fhould not be 
barred*, Again, where the baftard entered, and con- 
tinued feifed for cight years, and then infeoffed another, 
who died feifed without any interruption, it was thought 
that fuch a dying feifed would not bar the mulier ; but 
that cafe happened to be decided upon the nonage of the 
mulier*. This privilege of the baftard only availed his 
iffue as againft the mulier and his iffuc, and not againft a 
ftranger ; nor would it avvil againft the fue of the mu- 
lier, if they claimed under an intail, Thus where land 
was given in tail, with a remainder over in tail; and the 
firft tenant in tail had iffue a baftard and mulier, and died 
feifed ; the baftard entered, continued in poffeffion, had iffue, 
and died feifed ; the iffue entered, the mulier died without 
iffue ; it “was held, the fecond remainder-man fhould have 
a formedon, not being bound by the difcent on the iffue of 
the baftard f. 

THE maxim of poffeffio fratris de faedo fimplici facit fom 
ronem ffe beredem®, or, ina more general fenfe, the rule 
of excluding the half blood, was held to as ftri€t a conftruc- 
tion as ‘that about mulier puifne. If a peifon was feifed 
in tail, and died Icaving two fons by different venters, the 
youngeft would inherit to the eldeft, per formam doni; be- 
ing heir of the body in tail, tho’ not in fee-fimple. Thus 

_ this maxim ® and the exclufion of the half blood was con-~ 
fined to eftates in fee-fimple wholly, and to fuch as were 
ftrictly in poffefion, Upon tire point.of pofleflion, many 
Goubtful cafes arofe. A man, having a fen and daughter 
by‘one venter, and a fon by another, gave his -land to his 
eldeft fon, in tail, and then died ; fo that the fee defcend- 
ed on the eldeft fon, who, being now feifed in tail With a 
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CHAP XV reverfion tn fee, died without heirs of his body ; iag which 
rene serve cafe 1t was held, the youngeft fon fhould have the land, 
"and not the daughter!. Again, land was given to 2 
baron and teme, and the heirs of their body, remainder 
to the nght heirs of the baron, they had :ffue a fon, and 
the feme died , the baron marned, anc had :ffue another fon, 
and died , the eldeft fon entered, and died feifed without 
wlue here it was held, that the land belonged to the 
youn,e: fon of the half blond, for the elder, as in the 
former cafe, was only feifed of the entail, and was not in 
pofleffion of the reverfion*. 
In order for this rule to take effect, the reverfion fhould 
come into affual poffiffion. A man feifed in fee leafed his 
land for hfe, and thei had a fon by one venter, and a 
daughter by another, and died, after the time at which 
the rent was payable, but w,thout receiving it, *then the 
fon died before the next day of payment, fo that he had 
only a ferfin in law of the rent, and not in fact after this 
the tenant for life died ; and st was held, that the reverfion 
went to the daughter, and not to the heir of the fon, be- 
caufe the father was the perfon laff fefed, the reverfgan 
never having fallen into actual poficffion during the life of 
the elder fon’, Yet, on the other hand, wherea guardian 
entered during the infancy of an elder fon, and affigned 
dower to the widow, it was hcld, that the poffeffion of the 
guardian was fufhuent feilin of the heir, to exclude the 
half-blood , but the part held in dower prevented that ferfin, 
and that the land fo holden defcended to the half blood ®, 
THE interpretation of the ftatute de dons, and the 
Eamitations 1 whole doctzne of entails and 1emainders, were debated uf 
ful and i emam- 
der. every point of view. Limitations of a new impreffion 
weredeviied for the purpofe of ordering property conform~ 
ably with the wifhes of its owners; and doubts were 
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fSmetimes raifed upon thefe, whether they were within the CHAP. XV. 
feaning of that famous at# Aithough no more than sporsr ETT 
three f{pecies of entails are mentioned in that ac, the 
courts had been difpofed to bring almott every foit of con- 
ditional fee within the equity of it. We find in this reign 
the following gifts in tail and remainder: Firft, to a 
baron and feme, and the heirs that the baron fhall beget 
on the feme. Secondly, to a man and his heirs, if he 
has iffue of his body; and if he dies without heirs of his 
body, remainder ovcr. Thirdly, to a man and his heirs, 
ut he has any de carne fud; if not, the reverfion to the do- 
nor. Fourthly, to a baron and feme, ef unt heredi de 
corpore fuo legitim? procriato, et unt hered: ipfius heredis. 
Lifthly, to a man and his fifter, and the heirs of their two 
hodies begotten. Sixthly, to two men, and the heirs of 
their two bodies begotten. Seventhly, to a man, and 
the heirs male of his bodys We find remaindcis of the 
following kind; to a father for lite, with remainder to 
the eldefl fon, and his wife in tail, remainder to the right 
heirs of the father ; a leafe for life; remainde: over in fee ; 
wgife in tail, remainder to the dono: for lifes remainder 
over in Yee ; and the like limitations, which may be eafily 
imagined after thefe inftances. 


THE firft ofthe above-mentioned limitations was con- 
fidered as a fpecial tail, as wellin the feme as in the baron *. 
In the fecqnd and third entails, it was argued, that the gift 
was in fee-fiinple on the condition and terms of the tenant 
having heirs of his body; Which event taking place, the 

citar defcended to his right heirs. but this conftruction 
was over-ruled, and they were held to be limitations in 
tal°. The entails to two men, and thofe to @ man and his 
Jfter, and the heirs of their bodies, were allowed fufficient 
and lawful, upon this reafon: that they might each re- 
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fpectively have fuch heirs of their bodies as would fatisfy 
the defcription of the entaif®? The giftto a man and the 
hetrs male of bis body, called upon the court to expiain at 
large the force'of the flatute, as to difcents in tal. The 
donee in that cafe had iffue a daughter, who had ilue a 
fon, and then died; and yt became a queftion, whether 
the grandfon fhould fucceed. It was argued, he fhould be 
heir in tail, becaule in fuch a gift at common ‘law the 
iflue would inherit in fee, on account of the word deirs, 
and the power the anceftor, after iffue, had of alicning ; 
and as the ftatute only reftrains from alienation, when that 
was complied with, and the land was leit to defcend, it 
was contended that the grandfon fhould take as before the 
ftatute, that 1s, in fee-fimple. But it was refolved, this 
wos a gift in tail, which did not give an inheritance fo 
Jargcly as a gift to a man and the heirs of his body 3 upon 
which the other fide feemed toargut, that there indeed the 
grandfon would inherit by regular cifvent in fee-tail gene~ 
ral; but here the entail was toa /pecza/ heir, and the grand- 
fon did not convey the difcent to himfJf in the fpecial 
manner required, as he claimed through his mother, whe 
could not be hur under a Inmitation to bers mafe’, On 
another occafion, a gift to a man and his heirs male, with- 
out faying of his body, was adjudged in parliarhent a fee- 
fimple. 


Were land was given to a man and his wife in fpecial 
tail, and either of them died without iflue, the furvivor 
was by law to hold 4t for life, “and was termed tenant in tal 
after to, bility of iffue extinf. It was held, that ag’ fuch 
tenants once had an eftate of inherit ince, the fuivivor was, 
though 1n effect only tenant for life‘, not to be impeached 
of wafte. 
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One of the rules which had been eftablithed refpecting CHAP. X¥ 
remainders was, that they fhould take effect immediately apW. i 
upon the failure of the preceding eftate, or otherwife they 
frould be void. Thus, where there- were a brother and 
filter, and land was given to J. for life, remainder to the 
right heirs of the brother, and he died ; after which the te- 
nant for life died, and the fifter entered ; ; there, though the 
wife of the brother was afterwards delivered of a pofthu- 
mous fon, it was held, that the fifter fhould retain the land; 
and it was faid, that wherefoever a remainder or purchafe 
vetted, there it fhould continue ; but it would be otherwife 
of a defcent in the like cafe. Again, where there was a 
tenant for life, remainder to the right heirs of Z. and WV. 
i. had iffue, and died; then the tenant for life died, and 
the heir of /. entered; after which WV. died: here it was, 
conformably with the above cafe, determined, that the heir 
of N. took nothing ; for he was not heir to M. at the time 
the remainder fell, for nemo off hares viventis: and it was 
faid, that where there was a tenant for life, remainder to 
the right heirs of /. the remainder was in abeyance during 
the life of 7.; and if he furvived the tenant for life, the 
remaindgr became void, becaufe there was no perfon ix effe 
to take it when it fell *. 

. ANoTHER rule of remainders was, that they took effect 
at the fame time when the firft eftate was created, and their 
continuance depended upon the continuance of that, all 
ftanding or falling together. Thus, where lands were gi- 
ven for lite, with condition fo perform certain duties, re- 
maiggder over, with the fame condition ; if thehcir entered 
“on the tenant for life for breach of the condition, the re- 
mainder was likewife defeated t.. 

Many of the remainders ligated in this reign are to 
be explained upon one or other of thefe rules. T’hus, 
where there was tenant for life, remainder over, if the te- 
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CHAP. XV. nant for life died, and he in remainder agreed to the limi- 
eer aac tation, he ftood in the place of the tenant for life; the 
particular tenant and remainder-man making but one de- 
grec inawrit of entry. If a termcr or guardian lcafed for 
life, remainder over, and he in remainder agreed, he was 
equally « difleifor with the tenant for life; it being, inlaw, 
all one eftate °. 

THE giving an eftate to a man for life, with remainder 
to his right heirs, was a fpecies of limitation invented fince 
the time of Bracton, and probably fince the ftatute de donis 
gave an cxample and an authority for making {tri‘t fettle- 
ments. ‘The object of this new mode of conveyance, no 
doubt, was to give the heir a title by purchefe, inftead cf 
one by difcent, which was clogged with the heavy appen- 
dages of wardfhip, relief, marriage, and the like. But 
the courts put a conftruction on fuch gifts that wholly dce- 
feated the defign of the makers. Where a gift was made 
to a man for life, remainder to another for life, remainder 
in fee to the right heirs of the firft taker; it was held, that 
the firft tenant for life might, by virtue of the limitation to 
his heirs, either give or forfeit the fee-fimple, although it 
did not properly reft inhim during the mefne remainder *. 
And where an eftate was given for life to a father, remain- 
der to the firft fon and his wife in tail, remainder to the 
right heirs of the father ; the father died, and then the eldeft 
fon and his wife died without iffue ; the lord was permitted 
to avow upon the younger fon for the relief, as heir of his 
elder brother to the remainder.in fee; though the younger 
fon contended he came in as purchafer, under the words 
right heirs of his father, and that the tail and the fee could ~ 
not be fimul & femel in his elder brothe: ’. 

Ws have fuppofed the above fettlements to have been 


‘Wills of land, : ee 
made by fome common-law conveyance in the donor’s lite- 
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time; that is, by fine, by feoffment, or fome other grant 
with livery of {eifin ; or fuch a conveyance as countervailed 
a feoffment, asa leafe for life, or for years, with a rcleafe *, 
Thefe were the only methods for a voluntary transfer of 
freehold, by the general law of the kingdom. But there 
prevailed in certain places a cuitom, by which the inhabi- 
tants enjoyed the privilege of devifing thcir lands by te/fa- 
ment. The exiltence of fuch cuftoms has been teftified by 
Glanville and Bra€ton; bur the particular influence of 
them, and the form of fuch wills, are wholly unnoticed by 
thofe writers ; fo that rill the reign of this king there is lit~ 
tle or nothing to be met with in any law-book upon the 
fubject of devifes of iand: What hints are ta be found in 
Braéton and Glanville relate rather to the nature of wills 
in general; which too, being an object of clerical judica- 
ture, wefe hardly thought a part of their fubject*. We now 
find many adjudged cafes upon wills of lands ; and fome of 
thofe rules were now laid down, which governed afterwards 
when devifes became the general law of the kingdom. 

{r lands were devifable, it was moftly in boroughs; and 
the courie by which the devifee was put in poflefion was 
different. In fome, st was the duty of the bailiff of the 
place to give him ferfin; in others (and that was the moft 
common practice} there lay a writ called ex gravi querelu, 
which was to be executed by the officer of the town’. lt 
was held tor fettled law, that a hufband might give land to 
his wife by laft will‘, though he could not by deed; but a 
wife was not allowed to make a will of lands to her hu(l- 
"band, as it would be conftrued to be the act of the hufband, 
or at leaft to be done by his coercion; thoug'yit was al- 
Jowed that the might, by the aflent of her huftand, devise 
the moiety of her hufvand’s gz.7s, and make executors, 
Who fhould prove the will by the hufband’s alent: which 
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nearly correfponds with what was laid down for law in the 
times of Bracton and Glanville". If the hufband, after 
her death, would prohibit the proving of the will, he might, 
and the wil! would be void*. So ftood the law, as to the 
wills of femes covert. It was not uncommon to devife land 
to exccutors to make diftribution for the good of the tefta- 
tor’s foul; im which cafe, fhould the executors refufe or 
neglect to do it, and take the profits to their own ule, the 
heir might enter, and have an affifef. It was held, that 
fhould one executor die, the reft might lawfully fells, 
There feems to have been a difference between a devife of 
land ¢o executors to fell, and a devife of land to be fold by 
executors : in the latter cafe, they were confidered as having 
no pofleffion®, but merely an authority. 

Tuere are fome inftances of an inclinaticn to keep a 
gift of land by will within fome of the ftri@tnefs with which 
guts by deed were conftrued. Where a man gave his land 
by will, and it was alledged that he afterwards fold it, and 
took it back in fee to deteat his will, it feems to have been 
conttrued as a revocation ; 3 upon the idea, we may tunpofe, 
that the fee he died feifed of was confidered as a new pur- 
chafe fince the will was made, and therefore fuch @s cculd 
not be conveyed by an inftrument made beforc'. " Again, 
it was held, that where land was deviled without any ex- 
prefs mention of the eftate, the devifee could properly have 
st only for life; fo that, in this refpect, a devife and a live- 
ry agreed: however, it was at the fame time admitted, 
that a devife to aman in perpetuum, or to a man and bis 
affigns, would convey a fce-fimple *, 

‘THE Courts, indeed, began to make allowances in the 
conftruction of wills, which were never indulged to deeds ; 
and itebecame a rule, that the intention of the devifur was 
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to be fought out by all poffible inveftigation, and obferved 
with ftritnefs, howevcr untechnically it might be exprefled. 
Thus, where a remainder was limited by will propingutori- 
bus haredibus de fanguine puerorum of the devifor, it was 
held, that, upon the devifor dying, leaving two fons who 
died without iffue, and a daughter who had iflue Habel, and 
then died, that J/vbe/ fhould take, and was fufficiently de- 
feribed by the will!. 
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We have teen”, in the laft reign, that the warranty cf of warranty 


tenant 1n tail, with aflets in tce-fimple defcending upon the 
fue, was held a bar to his claiming any thing under the en- 
tal. We now find the courts expreftly declaring that this 
was admitted to be a bar, upon the equity of the ftatute of 
Glocefter, which ordained that the flue fhould nut be bar« 
red by the act of the fathur to demand the feifin of the 
mother, *unlefs he had value in recompcnce by difcent 
from the fithai. But the courts were more ftrict in requi- 
ring a bontu fide 1ecompence to the iflue of tenant in tail, 
than to th> ilue of tenant by the curtely. Foi if the former 
had aflets by difcemt, and aliened thofe afiets in fee, and 
died, then, though himieit having received aflets, was 
batred,eyct his flue, or, if he had none, his younger bro- 
ther, would not be barred , every heir in tail being confi- 
dcred as privy to the recovery of the land in tail, unlefs he 
had had 1ecompence by dicent in fec-fimple. On the 
other hand, if a tenant ty the curtely aliened, and value in 
fee-fimple deiccnued to his tue, it was a good bar, though 
the Wlue fhouli anerwaids alien the fee-fimple, and die 
leaving ifiue , it bein, a tule, that, as tte ilue was once 
lawfully barred, the iflue of that afiue fhould have no tide 
to demana any thing of the mother’s icifin®, As warranty 
unpled that 1 was accompanied by a recompencg, the 
law took care tnar fuch recompence fhouid really continue 5 
and fuch great force was allowed to a warranty fo circum~ 
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ftanced, that it was held fufficient not only to bar the iffuey 
but the reverfion, even if in the king®. But aflets withoue 
a warranty were of no more effect than a warranty with- 
out affets P. 

Wuew affets were confidered fo neceflary a requifite to 
give effect to the warranty of the perfon aliening an eftate 
in prejadice of his iffue, it was merely in cdmpliance with 
the rule which had been adopted from the ftatute of Glo- 
eefter ; the warranty being of itfelf fufficient, at common 
law, to bar the iffue from making any claim againft it?: 
and the ftatute de donis, which had forbid the alienation of 
the tenant, had not taken away the force of his warranty. 
And fo it was held in another inftance of warranty for if 
the uncle, or other anceftor, cr coufin collaterak who was 
not privy to the entail, aliened with warranty, or made 4 
teleafe with warranty, and dicd without hcits of his body, 
fo that the next iffue in tail was become his tight heir, fuck 
iffue would be barred by his anceftor’s deed with warranty’. 
As for inftance, where there was a tenant in tail, the re- 
mainder to £. in tail, the remainder t8 C. in tail, and the 
firft tenant in tail died without iffue; &. in the firft re- 
mainder made a feoffment with warranty, and had iffue, and 
died, and then the iffue died without iffue ; fo that C. in the 
fecond remainder becamt heir to &. ; here, though the iffue 
of E. would not be barred, becaufe there were no affets by 
difcent, yet C. was held to be barred by the warranty*. 
The fame if an uncle of tenant in tail releafed with war- 
ranty to an alienee of the tenant, this would bar the iffue 
from claiming, though the uncle never had poffeffion of 
tight in the Jand. 

Tuus art eftate tail might be barred by the warranty of 
an anveftor under whom the eftate was claimed, if accome 
panied with affets ; and by the warranty of an anceftor uns 
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der whom the eftate was not claimed, without any affets ; Char. xv, 
which firft warranty has fince been called /ineal, and the 
latter collateral, becaufe collateral to the title by which the 
eftate was claimed. Thefe were treated as bars to which 
an eitate tail was fubject in its very creation, and which 
were unaffefted by the prohibition of the ftatute de donis. 
When all this efficacy was attributed to a warranty, it was 
convenient that it fhould not be mifapplied fo as to protect 
wrong-doers, and to defeat the injyred from purfuing their 
rights. If therefore a guardian or tenant at will aliened the 
land of the heir, or of the leflor, with warranty, as this 
conveyance ainounted to a difleifin, the warranty was void 
as again{t the heir or leffort. This was afterwards called 
warranty commencing by diffeifin. 

THE alienation of tenant in tail being fomewhat opened 
by the aBove means, and the remaining reftraint being per- 
haps {till more felt than ever, application was made to par~ 
Jiament more than once during this reign, for the affiftance 
of a ftatute to adjuft the difficulties complained of. In the 
17th year of the king, the commons petitioned, that the 
ftatute of Weitminfter might be declared, as to the cafes 
in whick the iffue in tail might lawfully alien"; but this 
was refufed, and the petitioners were referred to the 
law as it then ftood. In the soth year, there is a petition 
of the commons upon the fubject of collateral warranty 3 
which, however, makes no mention of its effe& en an 
eftate tail, but merely notices the common cale of a war- 
ranty, as it regarded eftates in fee fimple. ‘The petition 
ftates the law long to have been, and with good fenfe and 
reafon, that where anyone was diffeifed of his freehold, and 
acollateral anceftor of the diffeifee releafed to the diffeifor, 
then being in poffefiion, with a clavfe of warranty > that 
the diffeifee, fhould the warranty defcend on him, would 
be for ever barred of his right. But, continues the petition, 
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in many other cafes ot here named, the warranty of a colw 
lateral anceftor is coniidered as a bar, though nothing dt 
fcend from the anceftor; which is a great damage and 
difherifon of many. It was therefore prayed, that no 
fuch warranty thenceforwaid to be made fhould be a bar 
in any action, unlefs tenements to the value had defcended 
on the demandant from fuch anceitor, .ccording as it had 
been ordained by the ftatute of Glocefter*. But this appli- 
cation not fucceeding, collateral wairanty continued as ef- 
fedual as before. 


Tuer idea of an excambium, or, aS it was now more 
ufually termed, a recompence in value to te iffuc, was 
the prevailing principle by which entails were governed 
and modified. In the 46th of this king, where a man had 
given land and rents in tail, with perfniffion that the do- 
nee might alien for the benefit of the iffue, it was [aid in 
fupport of it, that the donor might as well give en. eftate 
tail sinder conditions, as make a fimple gift in tal’. An 
alienation after a gift circumftanced like this, {v far from 
a violation of the ftatute, feemed to be in the very {pitt of 
it; for the will of the giver expreffed in the deed of gift, 
would, by fuch alicnation, be ftriétly adhered to.” In the 
following cafe, where the alienation had no authority but 
the tenant’s own act, and the reafons he could give in 
juftification of it, the decifion depended wholly on the ef- 
ficacy then attributed to a recompence, or, at leaft, an 
apparent benefit and advantage to the iflue. This is the 
cafe of O@avian Lumbard. A younget brother, in the 
abfence of the elder abroad, entered on the lands entailed, 
enjoyed them for fomae years, and ten died feifed, leaving 
iflue ; at fome diflance of time the elder brother returned, 
and, raifing a queftion about his title, he and the tenant in 
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pofleffion came to a compromife; the elder brother re- 
leafed his title, in confideration of which the iflue of the 
younger granted him a rent out of the land, with a power 
of diftrefs. It was held, that this rent-charge fhould be 
levied againft the iffue, notwith{tanding the entail, and 
fhould continue, into whatever hands the iand fhould 
come®. Thus was the quicting of the title confidered as 
a fuficient confideration and vaiue to the iffue for the de- 
falcation they fuffered by the rent-charge ; though it was 
plainly a breach of the donor’s will, at Jeaft of the inter- 
pretation which had Been put on that part of the flatute 
which forbids alienation. 

THESE were the obfcrvations that occurred concerning 
the novelties that had lately been introduced into the doc- 
trines of real property. The learning of real property fills 
the repotts of this reign, and Icaves very little {pace for 
information refpeCting chattels and perfonalty. It may be 
fufficient, from that little, juft to remark, that chattels 
were now divided into real and perfonal. "Vhus a term for 
years was called a chattel real; other moveables were 
called chattels perfonal*, Certain limited interefts in 
real property, befides terms for years, wege called chattels, 
as the next "voidance of a living. A fecunity by ftatute 
merchant belonging to a woman, as it went to thehufband, 
if {he married, was therefore faid to be only a chattel». 

So much has been faid in the former chapter on the 
jurifdiction of courts, that nothing need be added; paf- 
fing over them, therefore, we fhall proceed to {peak of 
fuch adtions as were now in ufe, beginning with affifes and 
real actions. 

Berore any thing is faid of the alterations which the 
affife and other ations had undergone, it will be proper to 
premife fome obfervations upon thofe oufters of freehold 
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RAP, XV. that were the ground of fuch remedies. The old law by 

Sen aL which affifes and writs of entry were governed, was found- 
ed on principles that naturally and neceffarily lead to the 
conclufions that began now to be founded thereon, aad 
which had grown to confiderable magnitude as well as 
curiofity in this reign. 

Ir aman was deprived of his freehold in a way that was 
termed a diffeifin, we have feen that he might make an 
entry thereon; and if that failed of recovering the poffef- 
fion, or he chofe rather to refort to legal remedies, he 

might have an affife of novel diffeifin®. This entry was con- 
geable, as they now called it, during the life of the diffeifee, 
unlefs the land defcended from the differfor to his heir, and 
then the defcent was faid to roll the entry, and the difleifee 
was driven to a writ of entry. This right of entry might 
be kept alive by an entry within a year and a day before the 
death of the diffeifor; or, if the diffeifee was prevented by 
danger or menace ftom aétual entry, by a claim; andin 
fuch cafe he might have his affife even againft the heir, 
notwithftanding the difcent. 

ANOTHER way in which a man might be deprived of 
his freehold was, by what was called a difegntinuance. In 
fuch cafe, the party injured could not by law make an en- 
try, and of courfe could not have a remedy by affife; but 
he was obliged to refort to his writ of entry. Thus, in 
order to docile whether an affife or a writ of entry was the 
proper remedy, it was often neceflary to difcufs fome or all 
of thefe queftions ; whether the entry was congeable; whe- 
ther it was tolled by difcent; whether it had been kept on 
foot by c/aim, or, as it was inatter-times called, continual 
claim; or whether it was not fuch an oufter as agpounted 
to a difcontinuance. All thefe compofed, as it were, new 
ttles in the law, though deducible from principles before 
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laid down in the time of Bracton’. As thefe points now CHAP. XV, 
entered more or Jefs into moit queftions that arofe upon 
the doctrine of eltates, 1t will be neceffary to confider them 
fomewhat particularly. After fome few obfervations upon a 
aiffeifin, which 1s the foundation of the rcft, we fhall go on 
to treat of thefe articles more minutcly. 

Tue very large fenfe in which the term diffis/in was un- 
derftood in the time of Bracton, might preclude the ne- 
ceflity of faying much to fhew the great extcnt in which it 
was now received . the dec.fions of this reign feemcd to be 
only confirmations or explanations of that cuthor s doc- 
trine, but as Juch thcy are wortny o notice. 

Iv appears trom Bracton, th t any im 101 4mcnt upon, 
or dfturbance to, the tree ufé of a man’s fi cl old wasa 
difcifin'. In the fame fpirit of the CMI law it was now 
held and decided, that tod ¢ ina man’s round, to fifh in 
his water, to cut a trec®, to mcofe fo as to pieve at a min 
enjoying his common’, a rcicous, or cven 7p !cvin, or 
inclofurc to prevent a diftrefs for rent fru , and a de- 
tainer, refcous, replevin, and inclofure, accompanied with 
adental of a rent-charge, or a menacc to prevent making 
a diftrefsein either cafe, were all diflcifins of the f cchoid 4. 
A command not to cntcr was held a difcifin of ue law- 
ful owner*, Again, conformasly with the fame cafes 
ftated by Bracton ’, it was held, that it a termor for years 
made a leafe tor life, he and his leflee were aiflciiors, a 
guardian makinz a fcotfment in fee, or devil ng, was a 
diffiifor, and the feoffce was now held to be equally a 
diffedfor 7. Since Diacton’s time tne Imiati 1 of 1e- 
mainders had beconie more common, and it was now 
held, that where a guardian leafed for life, the remainder in 
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tail, the remainder-man was equally a diffeifor with the 
guardian: the fame where a tenant for years aliened in 
tail, with a remainder over. If the tenant in tail died with- 
out iffue, and the remainder-man entered, he was a dif- 
fefor*. In fhort, wherever a man was feifed wrongfully 
(if the entry was not tolled), he was » difleifor ; as for in- 
ftance, dower was affigned to a woman, with all the ufual 
forms of law; but it turning out that fhe was not really 
martied, fhe was therefore confidered as a diffeifor’, If 
an attorney made hvery of teifin not cxaQly in the way in 
which he was authorized by bis warrant, it wasa diffeifin 
to the feoffor ; even where the warrant was to give a fim- 
ple livery, and he made ii upon condition ®. Entry under 
avoid grant was held :dificifin?, A devifee entering un- 
der a devife of an infant’s land made by a guardian, was 
confidered as a diffeifor*. All commanders and coun- 
fellors, and thofe who agrecd afterwards to a difleifin, 
were dificifors*. Such of thefe cafes as were not dcem- 
ed diffeifins at common Jaw, were warranted by the 
principles dehvercd in Bracton, or at leaft by the ftatute 
made fince his time, for extending the writ of aifife , 


WHEN a man was diffeifed of his freehold, it was a 
provifion of our law, that he might repoflefs himfelf of it 
by an actual entry thereon; by doing which, he again be- 
came in legal feifin, and the continuance of the wrong- 
doer amounted to a difleifin, for which an affife would lie. 
This entry was fufficiently performed by putting the foot 
upon the land*. The time of making this entry, and of 
purfuing it with force fo as to regain the poflefion, was 
limited, in the time of Bratton, to the {pace of afew days ; 
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unlefs the party was then out of the way upon a journey, 


or the like: but all through this reign, it feems to have- 


been a rule, that an entry fhould not be made on a per- 
fon who was in by title, unlefs in very fpecial cafes; and 
where the tenant was party to the fact, itfeems to have been 
limited to a feifin for a year anda day!. However, after 
fuch entry, the righg of bringing the affife ftill continued 
during the life of the perfon making the entry, ‘which right 
is fometimes meant when the right of entry is fpoken 
of, 

Tue following were cafes where fuch a right of entry 
was permitted: If a tenant for life infeoffed the firft re- 
maindcr-man, who dicd without iffue, then the fecond re- 
mainder-man might enter *. If a tenant for life, or tenant 
after poflibility of iflue extinct aliened, the perfon in re- 
verfion might enter!, If a tenant for life aliened in fee, 
and the remainder-man in tail died without entering, the 
next remainder-man in fee might enter™. ‘This right of 
entry would be taken away, if the land in queftion pafled 
by difcent to the prefent poffeflor, the law in favour of 
difcent allowing a prefumptive title to him, which was 
not to ge defeated by an entry; but if the perfon who 
had the right of entry was an infant, he would not 
be foreclofed of his right of entry: the fame, if he 
was in prifon, or under any of thofe difabilities which 
the law in many cafes allowed as a fufficient excufe for 
negleét in purfuing legal remedies. Such claim fo efta- 
blifhed the right of entry, as to convey it to the heir. 

Every advantage which a man fecured to himfelf by 
entry might be acquired by claim, if he was deterred from 
making his entry by a fear of death, or of maiming: a 
claim made under fuch circumftances would give the fame 
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feifin as an actual entry *. In the 38th year of this king, 
an affife was maintained by a perfon who had right by 
difcent, at the death of the perton laft feifed, it appeared 
that his anceftor was refiding in the town where the land 
was, and by parol claimed the tenements among his neigh- 
bours, but durft not approach theland for fear of death, or 
fome bodily hurt ®: many cafes of the fame kind appear in 
this reign. ‘The cafe juft mentioned was adjudged to have 
the effet of continuing to the heir the right to bring an 
affife, inftead of being driven to his writ of entry; fo that 
this new idea of perpetuating a right of entry by claim had 
altered the law in this pu.nt fince Bracton’s time ; for then 
the affife could not be profecuted by the heir of the diffeifee, 
unlefs it had been actually commenced by the diffeifee, and 
he had gone to far as a vicw, or the {wearing of the jurors? ; 
but he was drivcn to a writ of entry. A claim would 
hikewife prevent the confequence of a difcent from the 
dufeifor to his heir; for it was decided, where there had 
been a claim, and debate raifed againft the feifinof the 
perfon in poflefion, and he died, and then the diffeifee 
died, and the heir of the difle:fee entered on the heir of the 
diffeifor, the entry was congeable, and the affife’wzs the 
proper remedy4. ‘This, like the former, was an altera~ 
tion of the law fince the time of Henry IIL. 

A DISCONTINUANCE was a diffeifin, and fomething 
more: it was where a perfon aliened lands, to which ano- 
ther had aright, but was prevented by fuch alienation from 
making an entry; and fo was driven to fome of thofe writs 
of entry that have been fo often mentioned. Thus where 
an abbot aliened the lands belonging to his abbey, and died, 
his fucceflor could not enter, tho’ he hada right, but was 
obliged to bing his wr.t of entry fe affenfu capituli. 
Again, where a manalicned lands which he had jure uxoris, 


® ag FAIL 34. P Vid ant vol. I. 339, 
° 38 AM, 23. 425 Al 32, 


ENGLISH LAW. 


and died, the wife could not enter, but muft bring her 
writ of entry cui in'vitd. So if ‘tenant in wil infeoffed 
another, and died leaving iffue, shgeiflue could not enter, 
but muft bring a formedon. All thefe were now called aj~ 
continuances. Tho” this efficacy was allowed toa feoff- 
ment when made by a tenant in tail, on account of his 
being in poffeffion, and the force attributed by the law to a 
livery of feifin, which cairied a fee fimple ; yet a releafe 
of a tenant in tail in poffeffion was held not to be a difcon- 
tinuance, unlefs accompanud with a wai ranty'; and a 
grant of areverfion even with a warranty was adjudged to 
be no difcontinuance *. 

We cannot difmifs the fubject of diffeifin and difconti- 
nuance, without faying fomething upon another head of 
law, which was a very frequent confequence of the two 
former. ‘This 1s a remitter ; the meaning of which was 
this, that where a man was in pofteflion of land by an elder 
and a latter title, the law conftrued him to be in poficfiion 
under the firft, and not under the laft; fo that he was faid 
to be remitted to his firft eftate, or, as it was fometimes 
exprefled, en fon primer cftate, en fon melicur droit, en fon 
melior efate, and the liket. ‘Uhis conftruction of law 
was with a defign of maintaining the original fettlement of 
eftates, whenever broke in upon by the prefent pofleffor ; 
and as this was moftly attempted by tenants in tail, the law 
of remitter feemed to operate in aid and in the fpirit of the 
ftatute de donis. Thus, where baron and feme tenants in 
tail had iffue a fon, and difcontinucd their eftate by fine, and 
took back an eftate to themfelves and the heirs of the body 
of the baron oly, they were adjudged to be remitted to 
their former eftate*. Again, where tenant in tail made a 
feoffment, and died, and the feoffee itfeoffed the iffue with- 
in age, it was held a remitter to the elder eftate*. Where 
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there were remainders over, a remitter of the firft taker 
was a remitter of all the : following remainders, fo as to take 
the eftate out of thofe on whom it had been entailed by the 
new fettlement’. If a difleifor infeoffed the diffeifee and 


two others, the whole accrued to the difleifee only, and 
that by remitter *. 


Tuus have we given a fketch of thefe new terms, tho’ 
not wholly new dodtrines, of congeable entry, difient that 
tolls entry, difcontinuance, and remitter ; all which were 
intimately conneéted with and dependent upon each other, 
and were afterwards worked up into a very complicated 
fyftem of learning; there being, perhaps, no queftion in 
any branch of artificia) knowledge more problematical than 
fuch as arofe upon entries, and upon difcontinuances of 
eftates. 

Havine confidered the nature of diffeifin, and the cir- 
cumftances attending it, we come to treat of the affife of 
novel difleifin. Whatever difference there may appear be- 
tween this proceeding in the prefent reign, and in ihe time 
of Henry III. when fo much was faid upon it, it is more 
in terms than in reality ; the fubftance and fom being near- 
ly the fame as they were originally. “The inoft” ftriking 
difference feems to be in the filence about turning afffes 
into juries*; a piece of praétice that was fo much difcuffed 
in the early ages of this proceeding. Butas this diftinction 
was occafioned by the penalty of attaint, to which recog 
nitors of affife were fubjeCl, but not jurors, it no longer 
was neceflary to keep up this diftinction, fince the legifla- 
ture had granted attaints againft jurors in all pleas of land. 
Though we hear, therefore, no more of the modifica- 
tion thereby expreffed, the thing was practifed as often ag 


the affife was put toinquire of any matter befides the mere 
feifin and diffeifin. 
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fidered as capable of being taken four ways ; that is, farft, in 
point of affife; fecondly, out of the point of affife ; thirdly, 
for damages ; fourthly, at large. An afiife taken in the point 
of affife was, when the recognitors tried the general iffue, 
nul tort, nul diffeifin. An affile out of the point of affife was, 
where the tenant pleaded fome {pecial matter in bar, fhew- 
ing why the affife fhould not be taken; as a releafe, or 
fome foreign fact to be tried in another county. An affife 
taken es damages was, when {uch fpecial matter was found 
againft the tenant, or he confefied the oufter, and the af- 
fife was charged to inquire oily of the damages. An affife 
taken at large was, when, notwithitanding fome deed or 
fpecial matter pleaded, the title and all the circumiftances 
were fent to be tried by the recognitors ; all which feems 
very reconcileable with the account of taking affifes given 
by Bracton ». 

Tue taking an affife at large was confidered as the moft 
liberal mode of doing juftice between the parties ; it was 
breaking through the plea which was defigned to ftop the 
affife being taken, and it was throwing the merits of the 
queftiog, whether it depended upun a fact or a title, fairly 
before the recognitors. Whenever either the plaintiff or 
tenant were infants, and a deed or a fine, or any other mat- 
ter was pleaded in bar that in a common cafe would have 
ftopped the afiife p it was the practice for the judge 
to direct the affife faken at Jarge®. Inftances of this 
are numerous all dwreugh the book of affifes. An affife 
would be taken at large upon a defect in the pleadings ; for 
as the direct point i this proceeding ought to go to the 
affife, if what was pleaded in order to prevent the affife, by 
ahrowing the queftion upon another fadt, failed in fo doing, 
the refult was, that the affife fhould pafs. Thus, it was 
laid down as a rulc, that where a bar wits pleaded, and the 
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plaintiff in reply made out his owa title! withodt traverfing 
the bar, gnd the tenant omitted to rejojn to the ntle, the 
affife fhould not be taken upon the title, but at large; and 
if the affife found the plaintiff feifed by any other title than 
that he had ftated, he would recover. Again, where a te- 
nant pleaded a releafe, and the plamtifF in his reply made 
title fince the releafe, without traver.ing the bar, there the 
affife was taken at large ; namely, upon the feifin and dif- 
feifin, under any title whatforver ¢, It feems from thefe in+ 
ftances, that the taking an affife at large, was the fame as 
taking it in the very point of afffe, only the latter was 
upon a plea of the general iffue, the former upon a defect 
in the pleading to iffue efter a bar. Another inftance in 
which an afhife would be taken at large was, where, after 
pleading in bar, the tenant made default °. 

THE grand object of the tenant in an affift being delay, 
his bufinefs was to plead fuch matter in bar, as would pre« 
vent the affife from benz taken. To effect this, he was of- 
ten under a neccfity of fuggefting fome pretended ttle, 
which, being unfit for the judgment of the /ay gerts, muft 
be determined upon by the court, and however i: might 
turn out in the event, if it defurred the aflifi, itehad an. 
{wered the purpofe for which alone it was deligned. One 
way of'effecting this was, by admitting in the plaintiff fome 
colowr of a title, but fych a one as could not be fupported 
apainft the real one that refided im fhe tenant; and then 
praying the judgrrent of the court, f the affife ought to 
inquire of a diffeifin, where no diffeifin could poffibly be’ 
committed by the tenant who had the better title, This 
was faid to be g.ving colour to the plaintuit. This fort of 
pleading will be bette: explained by an inftance. A cafe 
happened where a priorefs had granted a leafe to a man an§ 
his wife for years ; the wite died, and the hufband married, 
again, when the priorefs entered, with confent of the huf 
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band, -and gave livery of (eifin to him and his wife for their - 
two lives : then the hufband died, and the priorefs entered ; 
upon which.an affife was brought by the woyan. The 
-priorefs, in order, to prevent the alfife being taken, pleaded 
in bar the above matter, only ftating, inftead of the livery 
of {cifin to the bufband and wife for their lives, that they 
came to her and prayed her to enlarge their eftate ; upon 
which fhe granted them a confirmation tor their two lives ; 
and upon the death of the hufband the oufted the wife, as 
fhe by law might. It was argued upon this, that the plea 
was no bar, becaufe it admitted no colour of title in the 
plaintiff,, but a mere confirmation, at a time when the 
plaintiff had no eftate upon which it could enure: befides 
which, fhe was a feme covert at the time, and fo upon 
the whole the confirmation was utterly void. It was 
therefore, they faid, only a plea to the afiife, and they pray- 
ed the affife might be taken; meaning, that it contained no 
matter of Jaw, but was a mere denial of the difleifin. But 
it was anfwered, that this was a co/our in the plaintiff ; for 
it had’been adjudged a good bar to fay, that a woman en- 
tered after the death of her hufband, and claimed dower : 
for though it was necefiary that dower fhould be formally 
-affigned, yet as fhe had colour to claim it, it was reckoned 
a good bar. It was for the like reafon fo adjudged in the 
prefent cafe, and the platntiff was put to reply, and then he 
ftated the truth of the cafe as above related © 

A ‘THE pointto be confidcred in thefe pleas was, whether they 
were a good bar; that is, whether they contained fuch mmat- 
ter as fhould not be trufted to the determination of unlet- 
tered jurors. Too fcrupulous an attention to men’s rights, 
and a jealoufy of the interference of juries in matters of 


vmatter inlaw; the truth of fuch fuggeftion remaining to 
we fitted by the replics and rejoinders that were to, follow. 
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e#ap. Xv. Tue ation of trefpafs, which in many other refpects 
a rare bore an affinity with, and of late had become in many cafes a 
fubftitute for, the affife, did in this particular alfo refem~ 
ble it; and colourable pleading was as common and as ex-c 
pedient in trefpafs as in affife. The following is a cafe in 
trefpafs, where this fort of pleading was reforted to. In 
trefpafs for taking and carrying away the plaitift’s corn, 
the defendant pleaded, that he Jet the land where the tref- 
pals was fuppofed to be committed, to one John for life; 
which John died, and the defendant entered; after which 
came the plaintiff and fowed the ground, and then the de- 
fendant cut the corn ; he therefoie prayed the judgment of 
the court, if he ouzht to anfwer for this as a trefpaffor. It 
was contended by the other fide, that this amounted to fay- 
ing, that he did not carry away the plaintif’s coin, and it 
was accordingly offered to join iflue thereon: but the de- 
fendant’s countel faid, they had admitted (shat 1s, given 
colour) that the plaintiff fowed in the defendant’s land, 
and that the defendant cut it, as he well might, and that if 
the plaintiff pleafed, he might have had an affife. The 
plaintiff’s counfel, maintaining the firft objection, faid, if it 
was not growing on our land, then it was not ouscorn, and 
therefore st amounted only ¢o a denial of carrying away the 
plaintff’s corn. But one of the juitices faid, that it was 
a good plea in bar to fay, that it was the defendant’s free~ 
hold, without more ; and he has faid more, namely, that 
the plaintiff fowed the land; therefore, if he has any fpe- 
cial matter, it would be more reafonable to fhew ft in a re- 
ply, than to fend it upon the general iflue to the day gents, 
who have no knowledge of law; fo that the plain was 
obliged to reply*. Thefe are fome examples of pleading 
with celour, which began now to be practifed, but was not 
yet fo thoroughly exptained upon principle as in after-times, 
when it was wrought intoa very curious piece of learnings 
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AssisFs were to be taken in the county where the land ‘CHAP. 2¥ 
lay, as ordained by Magna Charta*. If at the affifes a 
foreign matter was pleaded, triable in another county, the 
way was to remove or adjourn the affife into the common 
pleas; from thence a venire was iflued into the proper 
county ; and then a wifi prius ; upon the return of which, 
with the iffue tried, if it was found for the plaintiff, it 
would perhaps be remanded into the firit county, for the 
affife to find the damages, and for judgment to be there 
given. If there was nothing in the cate, but the foreign 
matter, then it was ufual for ‘the juitices of the common 
pleas to give final judgment. It was not uncommon, after 
the plea in bar was tried, whether in the proper o1 ina 
foreign county, for the affife to be put to enquire of the 
circumftances. If the lands lay in Middlefex, then, as 
there were no juftices of affife in that county, the afiie 
might be brought in the king’s bench. ‘Together with the 
writ of affife, it was ufual for the plaintiff to fue out a 
patent of affife ; this being neceffat y to entitle him to hase 
a trial befors the juftices of affife; and if he had it not, the 
tenant might have judgment’. * 

NeExrT"to the affife of freehold, thofe of common of paf- 
ture and of nuifance prefent themfclves; but neither of 
them feem to differ from thofe in the time of Bradcton. 
The affife of nuifance, if brought in the county, was called 
de parvo nocumento. The proper objeéts of tuch vifcontial 
writs were expref{cd in two quaint Latin verfes *. 

THE doétrines of nuifance and differfin ftood now in the 
fame relation to each other, and were governed by the 
fame principle, as in Bracton’s time!, and the diftinétion, 
by which the injured perfon was to be governed in refort- 
ing to one or the other, was ftill the fame; only the con- 
clufion from that diftin@ion was now different; for in- 
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RAP. XV. ficad of having his choice of the two, he was confined by 
a the nature of his cafe to one only. It was laid down, 
that where a perfon turned a courfe of water, fo that his 
neighbour’s mull could not work, an affife of diffeifin would 
lie, if the turning of the water and the mil] were in ‘the 
fame vill; but if in different vills, tren the remedy mutt be, 
an affife of nuifance in the vill where the turning hap- 
pened". Ifthe place where the nuifance was raifed, ap- 
peared upon evidence to be the frechold of the plaintiff, he 
would be nonfuited, as having chofen a wrong remedy ; this 
being a cafe where he fhould have had an afite of ditfeifin, 
or witt of trefpais®. The judgment in affife of nuifance 
was to compei the party to remove it. 

We find in this rcign a more particular mention of the 
affifé of fresh f71 ce; a writ which has been glanced at in the 
reson of Edward {e. This lay where a man was diffeifed 
of tenements devifable, as they were by cuftom in the city 
of London, and in feme other boroughs and towns. ‘The 
difleifee was to lodge his plaint in the court of the fran- 
chife; when, upon fhewing he was difleifed, twelve men 
were appointed to try it, agin an affife of novel diffeifin. 
This was called fre/h force, becaufe the entry of ahe plaint 
and the recovery thereon were to be within fixty days, or 
the plaintiff would be barred of this remedy, and driven to 
an affife atcommonlaw. To quicken the execution of a 
judgment herem, the plaintiff might have a writ out of 
chancery to the bailiffs of the franchife 9. 

Yue writ of quare cecit infra terminum was' now al- 
ways followed by the procefs of fummons, attachment, and 
difiiefs; and an outlawry might be had thereon; the real 
proceis ufed in Bracion’s time being now obfolete; and 
of courfe, inftead of Pxzcipr, it now always began with 
Site fer it fecurun, Si. But a writ of trefpafs had lately 
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been contrived for redrefs of termors who had been ejeéted CHAP. xv. 
from their term: this was called De ejeéfione firma. The prncn ae 
words of this writ were: Si 4. te fecerit fecurum, Sc. of- pe veaies 
tenfurus quare vi et armis in manerium de I. quod C. pr@- firms 
fato A. dimifit ad terminum decem annorum, qui nondum 
prateriit, intravit, et bona et catalla ejufdem A. ad valen- 
tiam, &Sc. in eodem manerio inventa cepit et afportavit, et 
ipfum A. a firma fud pradiéid epecit, et alia enormia ¢i in- 
tulit, ad grave damnum ipfius A. et contra pacem noffran, 
ffc*, This was acommon writ of trefpafs for entering 
land, and taking away goods, with the addition of certain 
words adopted from the quare ejecit infra ter minum, name- 
ly, quod dimifit ad terminum decem annorum, qui nondurit 
preieriit, Sc. de firma gecit, Sc. and the appellation of 
ejedtione firme might be copied from the eectione cuftodia, 
which was likewife a writ of trefpafs. This action lay not 
only againft ftrangers, but againft the leffor, notwithftand- 
ing the old argument, that a man could not enter wi et 
armis into his own freehold'; the poffeflion of a termor 
for years being now confidered as equally facred with the 
feifin of a freeholder, and to be protected even againft the 
freeholdershimielf. “This writ went only for damages, the 
term being to be recovered in the old writ of guare gecit 
infra terminum, or the ftill older of covenant", 
 Lirrip-need be faid of the writ of mortauncefiar. 
This remedy was lefs recurred to than in the time of Brac- 
ton, it being in many cafes fupplied by the formedon in 
difeendre, and fewtral writs of entry. The fame may be 
faid of writs of cofinage, of ael & befael; which, being of 
familar import with the mortaunceftor, followed its fate in 
“the revolution of legal remedies. 


_<Nexr to the affife of novel diffeifin, the moft common Writs of entry 
temedy in oufters of freehold was the writ of entry. Writs 


of ‘entry were various even in the time of Braéton*; but, 
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ftill being of a fpecial form, and confined to certain cira 
cumftances of frechold and eftate, ic had been found ne~ 
ceflary in the reign of Henry III’. and again in that of 
Edward 1%. to accommodate thefe writs to new cafes of 
injury to freeholds. Owing to thefe parliamentary enlarge~ 
ments, writs of entry had become very numerous and com- 
mon. ‘Lo bring into one point what has already been 
faid in different parts of the foregoing Hultory, and give 
the reader a juft idea of the variety and comprehenfivenefs 
of 1cal remedies, 't may be proper to recapitulate fhortly 
thefe writs, with fome curfory obfervatiuns upon them, as 
they now ftood. 


Tue writ of entry which firft prefents itfelf, and which 
from its fimpheity deferves our confideration firft, 1s that 
ad termunum qui preterit. The form of the writ was, 
Pracipe A. quod jufte, . reddat B. unum meffuagium, 
Exc. quod erdem A. dimifit ad terminum quit preterut, ut 
duitur, Et nifi, Gc. et predifius B. fecerit te Jecurum, 
&e. tune fummone, Je. correiponding piecifely with the 
form in the ime of Bracton*, This was the remedy re- 
forted to by a leflor, where lands or tenements were Jet for a 
term of years, and the tenant held over his term. Inftead 
of bringing this writ, the leflor might enter, and, if he 
was oufted, he might have an affife of novel diffeifin. This 
writ of entry lay alfo where there was a leafe for the life of 
another, and th Jeflee held over ; or af the tenant for life 
aliened and died. If the lan® was recovered againft the 
tenant for life, and he died, the reverfianer might have this 
writ in the po/?® ; for this, like all other writs of entry, might 
be had in the per, per et cur, and poff. But if the reverfion was 
granted over, and the tenant for term of life aliened and 
died, the grantee of the reverfion, being a ftranger, could 
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not have this writ, which lay only for the leffor, or his CHAP. xv 
heir. Fora fimilar reafon, it did not lie for the reverfioner EDW. ih 
after the death of a tenant in dower, or by the courtefy, 
who took an eftate by the common law, and not by leafe. 
It appears by ftat. Weftm. 2. c. 25°. that if a tenant for 
years or a guardian in chivalry aliened in fee, the leflor or 
infant might have an affife of novel diffeifin, and the feoffor 
and feoffee fhould both be named diffeifors: the affife 
might be brought during the life of any of them, but if 
they were all dead, recourfe muft be had to a writ of 
entry. 

Ir this or any other writ of entry was in the p2/, the 
following claufe, which fubfifted even in Braéton’s time ¢, 
wae always inferted, et unde queritur quod pradidius A. ci 
deforceat, Fc. but never in thofe in the per, and per et cui. 
Again, wherever a perfon demanded of the pofleffion of an 
anceftor, it fhould always be by title, as guod clamat effe 
jus et hareditatem fuam, &c.; but when he. went upon 
his own poffeffion, he was never to make ttle. ‘here was 
an exception to this, where a woman demanded her inhe- 
ritance or maritagium, that had been aliened by her huf- 
band, oher dower aliened by another hufband, for in 
fuch cafes, in a cui in vitd to recover, fhe was to make 
title in the above manner °, 

We have feen that in Bracton’s time, where a gift was 
alledged to be made by a perfon non compos mentis, an in- 
quifition ufed to be made, whether the donor was of fane 
mind’. But now there was a remedy, by a writ of entry 
dum non fuit compos mentis; which was inthis form: Pre- 
cipe A. quod jufte et fine dilatione reddat B. unum meffuagi- 
um, &'c. quod clamat effe jus et hareditatem fuam, et in 
quod idem A. non habet ingreffum nifi per C. patrem pra- 
aiéti B. cujus heres ipfe of, qui illud ei dimfit dum non 
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HAP. XV. fuit compos mentis, ut dicit, ce. Thist writ tay for’ the 
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heir of the perfon who was non compos mentis, and whe 
was dead ; and the general opinion was, that it would mos 
lay for the perfon himf{clf who had made the alienation 
becaufe no one was to be received to difable, or /eultify 
himfelf, as it was afterwards exprefled: however, it was 
Jaid down in the regifter of writs, that he might maintain 
this writ, and in fuch cafe the heir would be received. 

ANOTHER writ to recover !and that had been conveyed 
by a perfon difabled in Jaw to make a gift, was the writ of 
entry dum fuit infra etatem. Vhis writ originated fince the 
time of Bracton, and was in this form: Precipe A. quod 
pipe, Se. B, qui plene atatis eft, ut dicit, duas acras terra, 
&. quas idem B. ei aimifit, dum furt infra atatem, ut dirit, 
&. Wherean infant aliened land that had defcended to him 
during his infancy; or that he had purchafed to himfelf for 
life, or in fee; he might, when of full age, have recovery 
thereof by this writ. But if an infant leafed his land for 
a term of years, and afterwards made a confirmation, or 
releafe, before he came of age, he could not when of age 
have this writ, becauf this was no alienation; for an in- 
fant could not make a dimz/e of the trechold, tifl livery of 
the land was made fo him: but, in fuch cafe, he might 
have an affife of novel diffeifin. 

Tr an infant aliened in fee, and died leaving iffue ; his 
iffue, when of age, might have this writ for the lands fo 
aliened by his father. It was expref*ly held, that neithet 
this nor any other writ of entry would lay for the iffue till 
he was of full age, excepting the cafe of the iflue of a dif- 
feifee, as directed by flat. Weftm. 1. c. 47%, Where the 
father aliened land defcended to him in tail, and died feav~ 
ing iflue, the iffue were to have a formedén in def. endrily 
and not a writ of entry dum fuit infra atatem. 
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Ye an infant aliened his land, he might enter, and if 
outed, might, when of age, have an affife of novel diffei- 
fii; but if he had not made fuch entry, he could, when of 
‘age, only have this writ of entry. And yet in the third year 
of this king, where an heir did not enter till he was of 
full age, and an affife was brought againft him, the judges 
held, it could not be maintained, becaufe the tenant was 
not feifed of the freehold after the heir was of age; that is, 
the {pace of a year and a day had not elapfed, and therefore 
that the freehold could not accrue}, 

THE writ of entry fuper diffeifinam in le quibus, was 
that which approached the neareft to the affife of novel’dif- 
feifin, and is the firft writ of entry mentioned by Bractun 
as a remedy, where the affife failed by the death of one of 
the parties*. The form of it was this: Precipe 4. quod, 
sc. reddat B. unum meffuagium, Sc. quod clamat effe jus 
et hereditatem fuam, DE QUO idem A. injufté et fine udicio 
diffeifivit C. patrem pradift: B. cujus hares ipfe eft, poft 
primam transfretationem domini regis, Se. in Vafconiam. 
This writ was always to contain the words DE QUO, or 
DE Quibus 4. diffeifivit B. patiem, &c. and from thence 
was named di ffeifinam in le quo, or in le quibus. 

Wuerse a perfon was difleifed and died, this writ lay for 
his heir againft the difleifor; and it lay for none but the 
heir of the diffeifee ; fo that in this writ, the demandant 
was always to make title as heir to his father. It lay not- 
withftanding the nonage of the heir, as appears from ftat. 
Weltm. 1. c. 47'. This was on account of the freth 
fuit; for if 1t was brought againft the iffue of the alienee 
wef the diffeifor, the parol would demur for his nonage, this 
tot being within the ftatute ™, 
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Berore we proceed any further to enquire into the na- 
ture of different wiits of entry, it may be proper to con- 
fider more particularly thofe changes to which they were all 
equally liable; namely, under what circumftances st was 
that they were to be drawn in their fimple form, or were 
to be in the per, the per et cur, or in the poff *. 

Tue form of the above writ of entry /uper difeifinam, 
if inthe per, was this: Pracipe A. Sc. quod ju/té et fine di- 
lutione reddat B. unum meffuagium, ec. quod clamat effe jus 
et hereditatem fuam, et in quo idem A. non habet ingrefum 
nifi PER E, qui inde injufit et fine judicio aifferfivit C. patrem 
pradéi B. cujus bares ipfe eft, poft primam transfi ctatio~ 
nem, &Sc. et unde queritur, Sc. It was the characteriftic 
of this writ always to alledge, et in quod idem 4. non habet 
ingreffum nifi per E. quit illud e dimifit, qui injuftt, Se. 
This writ was the proper remedy when the diffeifor aliened 
to another, or died and his heir entered ; for ther the dif- 
feifee or his heir might have this writ again{t the alienee, 
or tie heir of the difleilor ; and he could have it againft no 
other perfon. During the lite of the diffeifor no writ of 
entry lay for the diffeifin, but only an affife of novel diffei- 
fin. The affife in fuch cafe might be brought agaifift him and 
the alienee both ; and if the diffeifor would not pay all the 
damages, the alienee muft, according to the ftat. Gloc. 
c.1", Butif the diffeifor aliened and died, and the alienee 
aliened to another perfon ; or if the diffeifor died, and the: 
heir entered and died, and 47s heir entered ; then the dif- 
feee or his heir was to have a writ of entry fur di iffesfi nin 
the per ef cui; and the writ was to alledge, et in quell: 
non habet ingrefjum nift PER talem, cut talis thud ei dim if, 
qui inde, Sc. hele writs in the per, and per & cathy 
could be maintained againft none but the real tenant, why 
was in by ‘purchafe or defcent of the inheritance, as appe 
by the wording of thetwo writs, one ftating a defcent, 
other a demife. 
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as the writ could not be in the ger, nor in the per et cui, it 
was then to be in the po/f; and it was a rule, that when 
an alienation or defcent was without the degrees, and in 
the po, no writ fhould ever after be had on fuch aliena- 
tion, or defcent, in the per, or per et cui. ‘There were 
five events that put a writ out of the degrees, namely, in- 
trufien, election, judgment, diffeifin fur diffeifin, and 
efcheat. 

‘THus, as to intrufion; if the difleifor died feifed, and a 
ftranger ubated, the difleifee or his heir could have no writ 
in the per, but muft bring it in the po/?; for the abator was 
in neither by defcent nor purchafe, but by a wrong of his 
own. As to eleétion; if the diffeifor was a man of reli- 
gion, and died, and his fucceffor entered, the diffeifee or his 
heir could have no recovery againft the fucceflor by any 
writ but one in the po/?; becaufe the entry of the fucceffor 
could never be fuppofed congeable by the predeceflor, fo as 
that he fhould be adjudged in by his predeceffor, the fame 
as a fon isin by his father. As to judgment; if a man re- 
covered againft the diffeifor, and the diffeifor died, the dif- 
feifee or Ris heir could have no other writ of entry /ur 
diffeifin but one in the pof, becaufe the tenam entered 
neither by defcent nor purchafe, but by judgment. There 
were, however, fome cafes where a judgment did not put 
a writ out of the degrees. Thus, where an abator had iffue 
and died, and the iffue was oufted by a ftranger, againft 
whom the ifue recovered by affife of novel difieifin ; if a writ 
of entry fur difeifin was brought againfl the iffue, it ihould 
$e within the degrees, becaufe this recovery put the nilue in 
his firft eftate, namely, in the fame defcent in which he 
was after the death of his father. As to d-feifin fur diffei- 
Ps ; if the difleifor was difleifed, and died, the firit difteifee 
lor his heir could have no recovery but by a writ in the po/?s 
tr the tenant entered neither by defcent nor by feotfment, 
but only by diffeifin. As to sfcheat; if the difleifor died 
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without heirs, or committed felony, aud was attainted, and 
then died, and the iord entered, as into his efcheat, the 
diffeifee or his heir could have no writ of entry but in the 
poft; for the lord was in neither by defcent nor by feoff- 
ment, but by efcheat °. 

THE writ of entry fine affenfu capituli, was in ufe in the 
time of Bracton?. The writ was as follows: Pracipe 4. 
quod jujtt, fe. reddat B. abbati fandti Auguftini de N. 
unum mefjuagium, Fc. quod clamat effe jus monafterii fui 
prediéti, et in quod idem A. non habet ingreffum nifi per C. 
quondam abbatem monaflerit preediéti, qui illud ei dimiftt 
SINE ASSENSU et uoluntate CAPITUL monafferit prediéii, ut 
dicit, &c. Where an abbot, prior, or any one who had a 
convent or common feal, aliened lands or tenements be- 
longing to his church without the affent of the convent or 
chapter, and then died, his fucceffor might have this writ %. 

VHE writ of entry fur cui in vitd, like the former, 

was in ufe in Bracton’s time, and has been frequently men- 
tioned fince ". “The form of the writ was thus: Priacipe 
A, quod jufit, Se reddat B. que fuit uxor D. unum meffua- 
gium, &c. quod clamat effe jus ct haereditatem faam, et in 
quod ident Anon habet igreffum nift per predidtum D. 
quondamvirumn ipfius B. qui illud ei dimifit,cur ipfa INVITA 
Jud contradicere non potuit, ut dicit, &c. Where the wife 
was feifed for term of life, or in tail, or in fee, and took a 
hufband, and the hufband aliened and died, this writ might 
be brought to recover the land. Notwithftanding this writ 
was grounded upon the widow’s own feifin, yet fhe was to 
make title by purchafe o: defcent; and if it was a fee-fim. 
ple, the writ was always required to alledge, guod clamat eff 
jus et hareditaten fuam; if it was only an eftate for life,’ 
quod clamut tenere al ter minum vite fue; and fo mutatis 
mutandis, if in fee-tail. 
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We have before feen, that by flat. Weftm. 2. ch. 3%, CHAP. XV. 
the widow fhould recover her land after her hufband’s 
death, if it was loft by default during the coverture, in an 
aétion brought againft the hufband and wife ; but if the re- 
covery was againit the hufband folely, whether it was by 
default, or by action tried, the wicow might have an afhile 
of novel difleifin, and not cuz in vitd ; becaufe fhe was no 
party to the judgment, and was oufted by the recovery of 
her freehold. 

By ftat. Weftm. 2. ch. 40. it was ordained, that 
where a widow brought her cu/ ¢n vitd againtt the alience of 
the hufband, and the alienee vouched the heir of the huf- 
band, being aninfant, the parol fhould not demur. But it 
was otherwife where the widow brought her cai in vita in 
the per ef cui, andthe tenant vouched him by whom the 
entry was fuppofed, and he vouched over the heir of the 
hufband, being within age, and prayed the parol might de- 
mur till the full age of the heir, for in this latter cafe the 
parol would demur ; becaule the ftatute is only to be un- 
derfteod of the alience of the baron vouching the heir of 
the baron. 

IF the widow died, her heir would have the fame remedy 
by writ of entry fur cui in vitd. But if the woman was 
tenant in tail, and the hufband aliened, or the hufband and 
wife loft by default, the heir muft refort to a formedon in 
defcendre, and could not bring a cui im vita. If the iflue 
brought a cz in vitdon an alienation by the father, he was 
not to be barred by the warranty of his father, as appears 
by the ftat. of Gloc. ch. 3. “unlefs he had land tp that 
‘asount in fec-fimple to defcend on him from his father ; 
for if it was from any other anceftor, or in fee-tail, it was 
jpot a bar. If a hufband leafed land held in right of his 
late for term of years, and afterwards made a confirmation 
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for life, or in fee, and died; it was held, that the widow 
could not have a cui in vitd, but muft bring an affife of 
novel diffeifin, and the heir a writ of entry fur diffesfin ; 
for the writ was not to fuppofe fuch alienation to be made 
by confirmation, or releafe *. 

A NEw writ of entry had lately made its appearance, 
adapted to cafes where a divorce happened between the man 
and woman after the alienation; for then the woman, in- 
ftead of a cui in vita, might have a writ called cui ante 
divortium to recover the land. This agreed entirely with 
the former; only inftead of cu im vitd, it alledged cuz 
ipfa ante divortium inter eos celebratum, &Fc. and the writ, 
in its nature and practice, was precifely the fame with the 
foregoing, to which :t was a fort of appendage’. 

WE find another new writ of entry of the following 
tenor: Pracipe A quid jufti, Sc. reddat B. unum meffica- 
gium, &c. quod idem B. ei dimufit CAUSA MATRIMONIL 
INTER EOS PRALOCUTI, gut eam duxiffe debuit in uxorem, 
et nondum duxit, ut dicit, Fc. This was from the words 
of it called a writ of entry caufa matrimoni: prelacuti. It 
was no uncommon practice, and feems to have originated 
from gifts in mar.tagium*®, for a woman to give fands or te- 
nements, or arent to a man, on condition that he fhould 
marry her within a given period. If after this theaman 
would not marry her within the time, or if he difabled 
himfelf by marrying another, or entering into religion, or 
by being ordained prefbyter, the woman or her heirs might 
recover the land by this writ; and might follow it by a 
writ in the per, per et cui, or the poff, into whatfoever 
hands it went. ‘This condition to marry was to be by 
deed indented, or the writ could not be fupported +. “ 

In the time of Braéton there were two writs of intra 
fion: one was pone per vadium, Fc. which was to bd 


B r31.b, * Vid. ant. vol. I, 296. 
, N. B. 134s 7 O.N.B. 155. 


brought 


EWG LI SHtEL aA W. 


brought recently after the intrufion*; the other was a writ 
of entry, and was the remedy when the claimant had cho- 
fen to lay by for a fpace of time’. The former of thefe 
feems now to have gone out of ufe, and the latter alone 
continued, which was in this form: Pracipe A. quod ju/fi, 
&c. reddat B. unum meffuagium, Sc. quod clamut effe jus et 
hareditatem fuam, et in quod idem A. non habet ingrefjum 
nifi PER INTRUSIONEM, guam in allud fecit poft mortem C. 
que fuit uxor G. que tllud tenuit in dotem de dono predséit 
G. quondam viti fui, patris preduti B. cuyus heres spfe 
eft, ut duit, Se. Where a tenant for term of Ife in 
dower, or tenant by the courtety, died feifed of lands or 
tenements, and a ftranger entered, the perfon in reverfion 
might have this writ againft the abator, or whoever entered 
after the deceafe. If an intrufion was made tempore vaca - 
tionts, the fucceflor might have this writ againft an abator 
into any lands or tenements belonging to his church; and 
this was by the ftat. Marlb, ch. 28°. 

Wr find a writ called a writ of entry ad communem Ie- 
gem, which was in this form: Piaipe A. quod jufté, Se. 
reddai B. unum mefluagium, (.. quod clamat effe jus et he- 
reditatemduam, et in quod A. non habet ingreffum nif per 
C. que fut uxor D qua tilud ei dimifit, et quod ila in do- 
tem tenuit de dono pradith D. quoniam viri fut, patris pre- 
diéti B. cujus heres ipfe eft, ut dict, &., Where a tenant 
for term of life, by the courtefy, or in dower, aliened in 
fee and died, the redebages might have this wiit to reco- 
ver the land, into whatf®ever hands it paffed; and this was 
by ftat. Weftm. 2. ch. 34. In the cafe of a tenant for 
life lofing by default and dying, the reverfioner might, 
at his option, have a writ of entry ad terminum qui 
preteriit, ora writ of entry ad communem legem ; buta te- 
want by the courtefy, or in dower, could not properly be 
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called a termor; {o that the, former writ of ad terminum gxt 
prateriit could not lie againft them, but only the writ of ad 
communem legem, as provided by the abcve ftatute. Further, 
fhould a tenant by the courtefy alien, or lofe by default, 
and die, the perfon in reverfion might have recovery by af- 
fife of mortaunceftor, ae, or cofinage, and the like writs, 
notwithftanding the feifin of the tenant by the courtefy, as 
appears by the fiat. Gloc. c. 3. © or he might have this writ 
of entry ad communcm legem'. 

Tue writ of entry ix café provifo was given by the frat. 
Gloc. ch. 78 The form was as follows: Precipe 4. 
quod jufte, Fc. reddat B. unum meffuagium, Gc. quod cla- 
mat effe jus et hereditatem fuam, in quod idem A. non ha- 
bet ingreffum nifi per C. que futt uxor D. qua illud ei dimi- 
fit, quae illud tenuit in dotew de dono pradi(ti D. quondam 
viri fui, patris predict: B. cujus hares ipfe efi, et quod paft 
dimiffionem per ipfam C. prafato A. contra formam flatuti 
Gloceftria de communi confilio regni Anglia, inde PROVISI 
FACTAM in feedo ad preacfatum B. reverti debeat per formam 
ejufdem flatuti, ut dicit, Fc. Where a tenant ir dower 
aliened in fee, or for term of another’s hfe, the reverfioner, 
by the ftatute of Glocefler, might bring this writ againft 
the perfon in pofleffion. It was always to be brought in 
the life of the tenant in dower}. 

THE writ of entry in confimili café was of kin to the 
former, and owed its origin to the ftat. Weftm. 2. c. 297. 
which permitted writs to be made jn gomfimili cafd. Accord~ 
ingly, as the former was a remedy where a tenant in dower 
aliened, this was a remedy for the reverfioner, where a te- 
nant for term of life, or by the courtefy, aliened in fee. 
This, like the former, muft be brought during the life of 
the tenant by the courtefy, or for life. The form was 
this: Pracipe A. quid juftt, c. reddat B. unum meffitan 
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quod idem A. non babet ingreffum nift per C. qui illud tenuit “Soe 
per legem Anglie poft mortem D. quondam uxoris fue, ma- : 

tris predifti B. cujus hares ipfe eft, et quod poft dimiffio~ 

nem per ipfum C. prafato A. inde faétam in fade ad pra- 

fatum B. reverti debeat per formam flatuti in confimtli cafi 

provif, Fe}, 

Tus far of writs of entry; the fafhionable remedies in 

thofe days, in moit cafes of oufter of freehold. To thefe 
may be fubjoined, as nearly allied both to the writ of entry 
and writ of right, a writ in ufe for recovery of a freehold, 
called quad ei deforceat, which was given by fiat. Weftm. 2. 
c. 2*, to tenants in tail, in frank-marriage, dower, courtefy, 
or for term of life, when they had loft by default. This 
writ came in lieu, and may be confidered in the nature 
of a writ of right. It could be brought only by the very 
perfon who loft the land’. 

Tue grand remedies for perfons claiming under entails, Writs of for. 
were the writs of formedon in defeendre, remainder and ™™ 
reverter. The forms of thefe writs have been already 
fhewn™ ; and nothing remains to add, but fome few obfer- 
vations og their diftinét natures, as laid down by thé law. 
yers of this reign. 

In all cafes of a gift of lands, tenements, or a rent in 
frank-marriage, or to a man and woman and the heirs of 
their bodies engendered, or to a man and the heirs of his 
body ; if, after the death of fuch man or woman, leaving 
iffue, a ftranger abated; or if an alienation was rfiade, 
with fine or without; or if thete was a difleifin, or re- 
covery by default, after default; then after the death of 
the donee, the iflue might have his writ of formedon ia 
@efcendre to recover the land. 
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Tue iffue could recover on the poffeffion of his anceftor 
by no writ but this. But of his own pefleffion he might, 
if oufted, have an affife of novel diffeifin, or writ of entry, as 
the cafe might be; fo that this was now confidered as a writ * 
of right for the heir in tail. It was now taken for fettled law, 
as has been before obferved ", that in this writ 1t was a good 
bar to plead the feoffment of the anceftor with warranty, 
with an averment that the iflue had affets by defcent in 
fee-fimple. If a tenant in tailin pofleffion entered into 
religion, his 1ffue might have this writ, alledging, quod 
pater fuus habtium religionis afjumpfit, Fc. But if the fa- 
ther made a feoffment before he took the habit of religion, 
the 1ffue could not have this writ till his father was dead. 
In this writ, the taking of the profits was to be laid only 
in the perfon of the firft donee, and the demandant was to 
make himfelf heir in tail to the perfon laft feifed. In this 
writ, and that 7 reverter, the demandant need not fhew 
2 deed ; but in that 7 remainder, he mutt fhew a deed °. 


‘Tue writ of formedon ins cmainder lay for the renainder- 
man, whether the remainder was in fee, in tail, or only 
for life, againft any one who entered after the death of the 
perfon feifed of the preceding eftate, if he was feifed only 
for life, or if he was feifed in fee-tail, and died without 
ilue. If the tenant in tail in remainder was once fcifed 
and died, his iffue could have no writ but a formedon in 
dfiendre; but sf he had never been feifed, he could have 
no writ but a formedon in remainder. This writ, as was 
before faid, could not be maintained without a fpecialty to 
prove the limitation iz remainder. If there was a tenant 
for life, with remainder over, and the tenant for life was 
impleaded, and vouched the leffor, and recovered in va- 
lue ; the remainder-man, after the death of the tenant for 
hfe, might demand fuch land recovered in value in a for= 
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amedon in remainder, the fame as he might theoriginal lands ; LAP. OW 
becaufe the tenant for life recovered by virtue of the fame EDW. 
entail on which the remainder was limited. But it was 
otherwife of a reverfion that was granted over, becaufe the 
recovery was founded on another decd than that by which 

the reverfion was granted; and therefore fuch recovery in 

value would go to the leflor: yet af the tenant for life 

had vouched the grantee of the reverfion, and he had 
vouched over the leffor, the recompence would go to 

the grantee, and not to the leffor. If a tenant in tail with 
remainder over aliened with warranty, and died without 

iffue, fo as that the remainder-man was his heir, this war- 

ranty would be a bar without affets ; becaufe it was out of 

the provifion of the ftatute, and at common law every 
warranty was a bar. The remainder-man, in like man- 

ner, might be barred’ by the deed of an ancettor who was 

no party to the entail, 

NotwiTHsTaNDING the demandant could not re- 
quire an anfwer of ‘the tenant, unlefs he had a deed, yet 
the tenant could take no ifflue on the remainder, but he 
was to anfwerto the gift. Where this writ was brought 
after tha death of tenant for life, for a fee-fimple, or fee- 
tail, the demandant was to alledge efplecs 1 the perfon of 
the donor, as in cafe of a fee-fimple, and in the perfon of 
the tenant for life, asin a freehold. But if he claimed 
as tenant for life, he was to lay efplees only in the 
perfon Who made the deed P. 


THE writ of formedon in reverter lay for the reverfioner, 
or his heir, after the death of a tenant in tail, and never 
after the death of a tenant for life, or any otherterm. In 
this writ, the efplees were to be Jaid both in the perfon of 
the donor and donce 4. 

Tue writ of dower unde nihil habet, the writ of right of 
dower, and admeafurement of dower, feem to be in their 
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fhewn'. The writ of right of dower was to be directed, 
to the heir, or, if he was in ward, to his guardian ; but if the 
heir had no court, then to the chief lord; and it was re- 
moveable the fame as a writ of right patent, as will be more 
fully fhewn hereafter. The writ of right of advowfon 
and the affife of darrein prefentment were much in the fame 
condition as in Braéton’s time*. But the old writ of guare 
non permittit was now Called guare impedit ; and the quare 
impedit, as it was ufed in Bra¢ton’s time, together with 
the appellation of guare non permittit, as a diftinét writ, 
had long become obfolete'. The other auxiliary writs in 
thefe clerical remedies, as ufed in the time of Bracton, were 
fill in force*. A‘writ had been framed fince his time, 
called guare incumbrav.t; and lay again{t the bifhop for 
filing the church, while a fuit was & @pending for the pre- 
fentation. ‘This writ was formed upon the modei of the 
prohibitory writ mentioned by Bracton under the name of 
ne incumbraret. ‘The proccfs in this new writ was fum- 
mons, attachment, and diflrefs*. Another auxiliary writ 
had been contrived, and called, de vi laicdé removenda : this 
was recurred to, when a fuit was depending between two 
perfons for a church, and one of them came with force, as 
was fometimes done, and took poffeffion. ‘This writ di- 
rected the fheriff to remove fuch force, and, if he was re- 
fifted, to take the poffe comitatis, and attach the offenders, 
fo as to have their bodies coram nobis to anfwer fer their 
offence. This writ was never granted without a certificate 
from the bifhop, teftifying fuch refiftance ¥. 


. Tse writ of juris utram, which had been gradually 
opened by feveral ftatutes, was ftill further enlarged by the 
conftruction of thofe ftatutcs. The ftatute 14th of this 
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king, ft. 1. ch. 17%. which allowed this writ, amongft other CHAP. XW. 
perfons, to guardians or wardens of chapels, was held to “Ey. 
extend to wardens uf Aofpitals; fuch a variation being juf- 
tified (it was faid) by the ftatute of Weftminfter*, as being 
in confimili café. “Thofe who had a convent, or foundation 
with a common feal, could not maintain this writ, but fuch 
perfons were obliged to refort to the writ of entry fine a/- 
Jenfu capituli, &c*. The procefs in this writ was fum- 
mons, and refummons, as in a writ of mortaunceftor. 

WE now come to confider the nature of writs of right, Wits of right, 
as explained in the writings of this period. A writ of right 
was faid to be either patent or clofe. A wnit of right clofe 
was directed to the fheriff; a writ of 1ight putent was di- 
rected to the lord of whom the land in queftion was 
holden; commanding him to do right and juflice between 
the parties. ‘This writ might be 1emoved out of the lord’s 
court into the county by ¢o/t, and out of the county to the 
common bench by pone, if the demandant fo pleafed ; for 
which reafon the writ contained the claufe of et m/f fi- 
certs, vicecomes, Ge. faciat, Se.: for the writ being 
all along in the cuftody of the demandant, he might re- 
move thé@plea without ftating the caufe in the pone; tho’, 
if the pone was at the fuit of the tenant, it muft contain 
the caufe of removal. The plea might alfo be 1emoved 
per jaltum out of the lord’s court to the common pleas, by 
recordari with caufe, at the fuit of the tenant. How far 
this correfponds with the account before given of writs of 
right in the lord’s court in the time of Glanville and 
Braéton, may be feen on comparing them‘. The word- 
ing of the writ now in ufe agreed exaétly with that in 
Glanville. 

We find a writ of right, intitled, Quia dominus re- 
mifit curiam fuam domine regi, which has not been before 
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mentioned by that name, tho’ it was the kind of writ which 
might have been reforted to in Glanville’s time, when a 
court was proved de reéfo defeciffe*. This writ of righty 
quia dominus remifit curiam, lay where lands ox tenements, 
holden of fome inferior lord, were demanded 4 in a writ of 
right, and the lord held no court: in fuch cafe he, at the 
requeft of either of the parties to the writ, would tranfmit 
the writ to the king’s court, remitting his court, for that 
time, fo the king’s court®, with a faving of his feignory on 
any future occafion; upon which there iffued this writ, 
Quia dominus, &c. returnable before the juftices of the 
common pleas: this writ was always clofe. This writ 
agreed with the common form of a writ of right, only 
there was added after tee meipfo, Sc. a qaufe fignifying 
the reafon of iffuing the writ, guia capital: dominus fardi 
illius inde remifit nobis curiam fuam, &c. The procefs 
in this was fummons, grand cape and petit cape, the fame 
as in other writs of right’. 

THERE was a writ of right in London, direSied to the 
mayor and fhenff of the city, which was patent, and net 
clofe; for though the caufe of the diftin@ion was, that the 
latter writs were directed to the fheriff, and the former not, 
yet this, being directed to the mayor as well as the fheriff, 
was patent. ‘This writ alfo did not contain the claufe nift 
feceritis, vicecomes faciat, &c. and therefore it could not 
be removed like the others. It was, however, removable in 
fome particular cafes. ‘Thus, where a foreigner happened 
to be vouched, the mayor and fheriffs were to adjourn toa 
certain day before the juftices of the bench, and fend the 
record, which, when the warranty was determined, was 
to be returned hy a judicial writ, commanding the mayor 
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and fheriffs to proceed, the juftices having no further au- 
thorityt. ‘This courfe correfponded with that which 
was directed in the like cafe of forsign voucher in Bric. 
ton’s time *. 

Tue writ of right de rationabili parte is only hinted at 
by Braéton', and not mentioned by Glanville. This writ 
lay between privies in blood, as between brothers and 
fifters, between nephews and nieces, and never between 
ftrangers. It lay even though the anceftor had made a 
Jeafe for the life of the leffee, and fo died not feifed of the 
freehold, leaving coheirs; in which cafe, fhould any of 
the coheirs intrude after the death of the leflec, the others 
might have this writ. ‘This writ did not lic between rcla- 
tions paft the third degree; it lay between brothers and 
fifters, where he claimed by charter, and the others by 
defcent ; for it was principally contrived for trying the pri- 
vity of blood. Jt was a writ of right patent, direéted to 
the lord of whom the land was holden, with procefs of 
fummons, and grand and petit cape; but it did not admit 
the duel, or grand affife. The words of this writ were, 
Plenum reflum teneas, Sc. de uno meffuagis, Fe. quod 
clamat ef RATIONABILEM PARTEM /uam, gue tum con~ 
tingit de libero tenemento, quad fuit N. patris fui, Ec. quod 
ei deforceat, Sc*. 

Tue writ of right fecundum confuetudinem manerit, was 


a writ clofe. This was confined to the court of antient 


demefne. We are told, that every writ fued upon the 
cuftom of a manor was called a writ of right clofe*, which 
feems an exception to the above diftin@tion between writs 
patent and clofe. In the form of it, it agreed exactly with 
the writ of right patent, having the additional words above- 
mentioned, Pracipimus, Sc. quid fine dilatione, et fecun- 
dum confuetudinem manerii noftri, Sc. plenum rectum, Se. 
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but this writ could not be removed by the demandant into 
the county, and common pleas, like the other. Yet, if he 
complained that right was not done, he might have a wiit 
out of the chancery to the fheriff, commanding himto goin 
perfon with four knights of the county, to fee that right be 
done!. The writ of right of precipe in capite, which 
was for the king’s own tenants, was a writ clofe, and 
agrecd in its practice with the proceedings fo fully related 
before ™ 

Bestprs the above, there were feveral others which 
were confidered as writs of right, merely becaufe they were 
taken by reafon of a feignory. In fome of thefe the grand 
affife and duel lay ; in fome they did not, but the iffue was to 
be tried by a common jury; according i: demandant 
counted of his own ferfin, o1 of that of an Snceftor. 

Turse we fhall now enumeiate, as they occur among 
feveral other wuits for the recovery of land and cther herft- 
able rights, without attempting to arrange therr in any par- 
ticular order. 

Tue writ de +rationabilibus divifis, mentioned by 
Glanville *, for fetthng boundaries was ftill in ufe: the 
procefs in 1t was fummons, grand and petit cape®. ‘There 
was anothe: writ that was applicable to the fame occafion, 
and exifted in Braéton’s time ?, called de perambulatione 
faciendd, in which there was no procefs ; but the fheriff 
was to go to the place where the incroachment had been 
made; and there, in the prefence of the parties and chief 
men dwelling in the neighbourhood, he was to make per- 
ambulation, and mark the boundaries of feignories, as 
they had been in former times. This was an amicable 
proceeding, and the writ was always obtained by agreey 
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ment of the parties; which agreement was to be entered 
into in the chancery, and there inrolled, before the writ 
would be granted 4. 

THERE was a writ contrived for perfons living in towns 
where by cuftom lands were devifable. this was the writ 
ex gravi querela, of which there is no mention Lefore this 
reign. If fuch lands were devifed, and the heir or any 
other entered thereon, the devifee or his heir might have 
this writ againft the intrudor, who was fummoned before 
the mayor, or other principal officer of the town, to fhew 
caufe, at a certain day, wherefore execution fhould not be 
done purfuant to the will; and if no caufe was fhewn, the 
devifee was put into poflefion'. The writ of nuper obtit 
is only glanced at by Bracton *, without any difcourfe upon 
its This was ‘hearly allied to the writ de rationabik parte; 
it lay between privies in blood, as that did, and the word- 
ing of both is the fame. the difference between them 
confifted in this; that the writ de rateonabili parte wasa 
writ of right, and lay though the anceftor did not die 
feifed ; the prefent was a poffeffory remedy, and could not 
be fupportcd unlefs the anceftor had died feifed of the land 
in queftign. A nuper obiit was to be brought by all thofe 
that were deforced, and not by one only: though fome 
might not chufe to fue, yet all were to be named; and he 
who fued might have a fummoneas ad fequendum fimul. If 
they did not comply after this, the perfon fuing might have 
judgment and execution for his own portion fingly. The 
procefs in this writ was fummons, grand and petit cape. 
As the writs of mortaunceftor, aeland cofinage, were always 
to be brought againft ftrangers, they differed in that re- 
fpect from thefe two family writs (if they may be fo called) ; 
for a nuper obiit and de rationabsl parte always lay between 
privies in blood. 
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THE writs of ceffavit per biennium, and of ceffavit per 
biennium de faedi firma, given by ftatute in the reign of 
Edward Is. were ftill in ufe. The former of thefe: was 
the more general and more common. ‘There now appear- 
ed another writ of this kind, called ceffavit de cantarid 
per biennium. ‘This was, when lands were given to a 
church, for fome religious fervice ; as to pray for the do- 
nor’s foul, to give alms, to perform divine fervice, or the 
like. If this was intermitted for two years, and there was 
no diftrefs on the ground, the donor’s heir might have this 
writ againft the terre-tenant. This, like the two former 
writs, made general mention of the ftatute; que ad pra- 
fatum R. reverti debet per formam fiatuti de communi con~ 
cilia regni provifi; and like the writs of entry before-men- 
tioned, they might be in the per, per et cui, and poff*. 
Similar to the laft of thefe writs, but grounded upon an- 
other ftatute ", was that contra formam collationis ; which 
was, where an alienation was made by an abbot, or other 
religious perfon, of lands left in pure alms, for divine pur- 
pofes: this writ lay againft the fovereign of the religious 
fociety, and not againft the tenant of the land. 


Tue remedies for the recovery of common deferve a 
particular attention. The principal of thefe was the Qucd 
permittat. The form of this writ was, Pracipe, Se. 
quod juftt, Fc. permittat B. habere communiam pafturea 
in N. de qué C. pater predifti B. cujus hares ipfe eft, fuit 
frifitus ut de faedo tanquam pertinente ad liberum tenemena 
tum fuum in eddem villd die quo obtit, ut dicit, Sc. This 
was the remedy where a man was difleifed of common of 
pafture, amd the difleifor aliened and died, or died and hig 
heir entered; and it lay either for the diffeifee or his heir. 
If neither of thofe events had happened, the remedy was by 
affife of common. 
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Ir may be remarked here, that there was in the time of 
Glanville and Bracton* a writ, guad permittat Pit ee 
onabile eftoverium, either én bofco, or in turbarid; butin the 
place of that writ, the refort after flat. Weltm. 2. ch. 25, 
was to the affife of novel diffeifin’. That act ordains, that 
if any one was diffeifed of his turbary, pifcary, or the like, 
appertaining to a freehold, he fhould have an affife of novel 
diffeifin. The writ of guad permittat had been extended 
by ftat. Weftm. 2. ch. 24%, which enacted, that where a 
parfon was difleifed of common of pafture, he fhould du- 
ring the life of the diffeifor have an affife, and his fucceffor 
Should have a quid permittat, either againft the diffeifor, or 
his heir, Where feveral perfons had common by fpecial 

_ deed, or covenant, and the lord built a mill, or otherwife 

"injured the common, the commoners could not have an 

_ aflife, but could only proceed on their covenant, or {pecial- 
ty, as appears by ftat. Weftm. 2. ch. 46 *. 

THE writ of guid permittat might be in the debet and 
folet, or inthe debet without the /olet, according to the na- 
ture of thedemandant’s claim. Thus, if the diffeifor died and 
his heir entered, the writ fhould mention the diffeifin : 
if, after the death of the diffeifor and his heir, a ftranger 
entered, the writ would make mention of the debet et folet, 
to try the right. If the demand was in right of the de- 
mandant’s anceftor, who was feifed in fee the day he died, 
the writ was not tomake mention of the diffeifin of the 
anceftor, but was in the nature of a mortaunceftor ; if the 
anceftor was diffeifed, then the writ was to mention his 
diffeifin. When the writ was in the debet, without the 
felet, the demandant was invariably to count of the feifin of 
his anceftor, and in this the battel and great affife wouldlie. 
‘This writ, like that of trefpafs, had the procefs of attach- 
ent and diftrefs, and not grand and petit cape. 
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Ir a perfon having a frechold was oufted of his common 
of pafture by his lord, or if the lord approved contrary to 
the ftat. Mert. ch. 4. and ftat. Weftm. 2. ch. 46. fo that 
the tenant had not fufficient pafture, he might have an afife 
of novel diffe:fin ; and 1f the pafture was furcharged by a free~ 
holder, his remedy was by writ of admeafurement of pafture. 
But if the tenant furcharged the paflure, the lord’s remedy 
was not by admeafurement, but by affife of freehold. He 
had no other remedy, and fome doubted even of this re-~ 
medy. A writ of guid permittat, in the nature of a mort~ 
aunceftor, could never be pleaded in the county: that ad 
certum numerum averiorum might be pleaded either in the 
bench, in the county, or in the iter”. 

WHERE a perfon had common of pafture time out of 
mind in the feveral land of another, the perfon who had the 
feveral land might bring a writ of guo jure* (a writ men~ 
tioned by Bracton as applicable to this purpofe), and force 
the commoner to fhew by what title he claimed his com- 
mon. It was in this form: S14. fecerit te fecurum, &e. 
tunc fummone, Se. B. quid fit, Fc. oftenfurus QUO JURR 
exzgit communiam paftura@ in terra ipfius A. Se. ficntidem B. 
nallam habet communiam in terra ipfius A. nec idem B. fer- 
witia et fecit, quare communiam in terra A. habere uebet, ut 
duit, &e. A lord who meant to queftion his tenant’s 
claim of common could not ouft han at once, becaufe he 
would then be hable to an affife of novel diffeifin; his re- 
medy therefore was by this writ, which was given in or- 
der to try the right. The procefs was fummons, attach- 
ment, and diftrefs; and if the party had pleaded and then 
made default, there iffued the grand diftrefs, and not a petit 
cape’. This writ was to be determined by the battel, or 
great affife, as other writs of right®. 

Tue wnit of admeafurement of pafture might be brought 
by 2 commoner who had common appendant to his free- 
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bold, and complained that another commoner had fur- CHAP. x¥ 
charged the common: the confequence of this writ was, 
that as all the commoners were admeafured, the procefs was 
that which had been ordained by ftat. Weftm. 2. ch. 7%, 
fummons, attachment, and diftrefs peremptory, with pro- 
clamation made in two counties ; and if the party did not 
appear to the proclamation, the admeafurement was made 
by default >. 

WHueEn admeafurement had been made under a writ di- 
rected to the fheriff, as juft mentioned, and the perfon 
who furcharged was again guilty of furcharge, then the 
party grieved might have a writ called de fecundd fuperone- 
ratione pafture. This writ was fometimes original, and 
fometimes judicial. The practice on this writ feemed to 
reft wholly on the ftat. Weftm. 2. ch. 8°. 

Arvrer the regulations that had been made in the time 
of Edward I. about wafte, the remedies in fuch cafes ftood 
thus : There wasa writ of wafte, grounded on Weftm, 2, 
c. 144, This writ was for the reverfioner againft tenants 
for life, in dower, by the courtefy, guardians in chivalry, 
or tenants for years*: it hadthe procefs of f{ummons, at- 
tachmen& and diftrefs, and on default, the proceeding 
directed by that act*. Next to this was the writ of effrea 
pement, given by the ftatute of Glocefter, ch. 13. ® which 
was a fort of prohibition to ftop wafte, while a precipe 
quad reddat, &'c. was depending for the lands. This writ, 
in term-time, was judicial, ifluing out of the roll of the 
principal caufe; if it was not term-time, it iffued out of 
chancery. The procefs was attachment and diftrefs ; and, 
for default of diftrefs, procefs of outlawry*. 

THE writ in ufe for recovery of fervices, where the per- 
fon or his anceftor had not been feifed within the limitation 
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of an affife, was that de confuctudinibus et fervitiis, being 
a writ of right, in’ which might be had the duel and the 
great affife*, Where a perfon was ciftrained for more fer- 
vices than he was bound to by his original infeoffment, he 
might have the writ contra formam feoffamenti, given by 
the ftat. of Marlb.ch. 9!. The other writ in cafes of 
fervices was the writ of mefne, with the proceedings fo 
fully ftated in the reign of Edward I.* Next follow the 
quid jurts clamat, the per que fervitia, and quem redditum 
reddit ; each of thefe writs was to obtain an attornment of 
the tenant !, after a grant of the reverfion by fine, Thefe 
were judicial, and iffued out of the record of the 
fine. The procefs was fummons and diftringas, The 
writ of right fur difclaimer was known in Bracton’s time, 
but not by that or any particular name to diftinguifh it from 
others™. ‘This writ lay, when the Jord had avowed, and 
the tenant difclaimed to hold of him 3 upon which, there 
being an end of the fuit in replevin, the lord was driven to 
this writ, and, if he made out his title, recovered the 
land. This was where the fuit had been in the common- 
pleas ; for if it was in the county, or court baron, where 
the proceeding was not of recard, the lord wolild be in 
mercy, as in Bracton’s time*®. There were other actions, 
befides replevin, for recovery of fervices, where the tenant 
might diftlaim ; one of which was 4 cefavit : in all fuch 
actions the lord muft refort to this fpecial writ of right. 
Tue old writs of ward were ftill the ufual remedies in 
fuch cafes ; namely, the writ de communi cuflodia, ravifs- 
ment of ward, and ejecimnt of uard. A}l thefe have been 
fufficiently difcourfed of already ®. But there now appeared 
a new writ, called entrufion de garde, which lay where 
the infant within age entered into the lands, and held the 
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lord out ®. “The writs for the value of a marriage, and for 
Jorfeiture of marriage, made up the remainder of the reme- 
dies contrived for guardians, “The writ of efcheat was {till 
the remedy for lords claiming under that title 4 

OTHER writs in ufe, but lefs frequently reforted to than 
the former, were thefe: Firft, the writ of mon/lraverunt, 
which was for tenants in ancient démefne, when they were 
diftrained for other fervices and cuftoms than they petform- 
ed in the time of William the Conqueror’. The writ of 
ne injufté vexes, which was for common tenants when they 
were diftrained by their lords to do more fervices and cuf- 
tams than they were wont todo. We find this writ in the 
time of Glanville *: it was confidered as a writ of right pa- 
tent and anceftral, and might be determined by the battel 
or grand affife: the procefs in this and the mon/fraverunt 
was one prohibition, one attachment, and then a diftrefs ', 
We find alfo the writ of feéfa ad molendinum*, the writ de 
contributione facienddé*, and that de partitione faciendd, 
for parceners who claimed land’; that de warrautid char- 
t@*, and the writ of diem claufit extremum, which had no 
procefs, bui was a writ of office*. When a perfon had 
been fours heir to the deceafed by the laft of thefe writs, he 
might, when he came of age, have the writ de wiate pro- 
banda to prove that fac: this, like the former, being a writ 
of office, had no procefy}, The writ of guo minus was for 
a perfon who had a grapt'sq,take eftoyers every year out of 
another’s wood ; it was “eanfidered as in the nature of a 
writ of wafte; and feems to have come into the place of 
an old writ, called guid permittat habere rationabjle eftove- 
rium, and juft alluded to*; the procefs was attachment 
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CHAP. XV. and diftrefs4, The writ of ad quod damnum, of which fo 
ea. much was {aid in the time of Edward I. ¢ was ftill in ufe ; 
as were likewife the writ of gue werranto!; the writ de 
idemptitate nomints®, which has been mentioned before 
in thisreign®; that de libertate probandd, and that de nati- 

vo habenda', 

Amonc others was the old writ de moderaté miferico did 
for a perfon who had been ameiced ir, a county court, or 
court baron, with great rigour, without due regard to the 
degree of the offence*®. The writ of decizs tantim was 
given by ftat. 34 Ed. III. c. 8.' and lay, where a jury had 
tuken money of one of the parties for their verdict: they 
were by this wiit to pay ten times as much as they had re- 
ceived; and if they had nothing to pay, they were to be 
imprifoned for a year. This writ lay alfo againft em- 
braceors and procurors of fuch inqueits™. The writs in ec- 
clefiaftical matters were prohibition, indicavit, and conful- 
tation ; and when a perfon was excommunicated, there lay 
a temporal procefs againft him by writ of excommunicate 
capiendo : when he was to be delivered, he might haye the 
writ de excommunicato delibcrando®. ‘The two writs of 
difceit and confpira.y were full in ufe %. 

We have hitherto been {peaking of original writs for 
the commencement of judicial proceedings, the following 
were the writs relating to jud and execution there» 
of, The writ de executione y, where the theriff 
or bailiff prolonged the execute@m™of the judgment in fa- 
vour of the tenant. “The writ de fa./o judicio was, “where 
falfe judgment was given in the county, hundred, or court 
baron. This writ was to bring the record before the juf- 
tices in bank, or in eyre, which correfponds with the very 
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account given of this writ in Glanville’s time®. The writ CHAP. X¥, 
of error was for the fimnilar purpofe of correcting falfe judg- “Swe ak. 
ments. Where falfe judgment was given in the common 
pleas, this writ was returnable in the hing’s bench: if 
falfe judgment was given in the king’s bench, fuch judg- 
ment was to be reverfed in parliament, or by the king’s 
great council upon petition?, “he writ de errore corrigen- 
do was a writ of error directed to the juftices before whom 
the judgment was pafled, commanding them to correct the 
error therein ; andis what has been fince called, error co- 
ram vobis, &Se.* The writ of auditd querelé, like the 
former, was to take off the effect of a judgment ; but this 
was to be upon the allegation of fome faét that had taken 
place fnee, and intitled the party to avoid the judgment. 
It was commonly ufed, where, after a ftatute-merchant, a 
compromife or releafe of the debt had been made; then if 
execution was fued, this writ might be had returnable in 
the common pleas*. The wmits of dedimus poteftatem for 
making an attorney, and for levying a fine, have been men- 
tioned beforet, ‘The writ of quale jus was devifed after 
the ftat. Weilm. 2 c. 32. to enforce the provifions of that 
a&t. twas a judicial writ, which an abbot or other reli- 
gious perfon, after recovery of 1and by default, was, before 
execution, to fue to the efcheator, to enquire whether he 
really had a title to the land, or it was loft by collufion*. 
Peruaps the reader will be better fatisied with this 
toncife enumeration of real writs, than if they hgd been 
treated fully and at length; but thofe which remain deferve 
a more particular attention, and will therefore be. referved 
for more deliberate confideration in the following chapter. 
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AVING difmiffed the numerous real aétions that 

were now in ufe, we come to perfona] actions: thefe 
conftitute a fubject of inquiry that has farvived the changes 
to which the former have long yielded; and a confiderable 
portion of what we fhalj fay upon them, makes a part of 
the law of the prefent time. The perfonal actions now in 
practice were the aétion of debt, of detinue, annuity, 
accompt, replevin, trefpafs, and trefpafs upon the gale, 
Of thefe we fhall fpeak in their order, beginning with tha 
aétien of debt. ‘ 
Tue action of debt was the common remedy in moft 
contraéts for the recovery of money; and fince its procels 
had been ftrengthened by a ftatute of this king, it became 
more efficacious and ufeful. The procefs now was fum- 
mons, attachment, and diftrefs ; and on default of diftrefsy 
three capias’s, and an exigent proclaimed in five counties; 


and then to outlawry. Z 
HE 
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THe writ of debt was the fame inform, as in the reign CHAP. MVE 
of Edward I.* We have now an opportunity of feeing ——— 
the forms of fome declarations in this aGtion, which are fur- ; 
nifhed by a book of precedents collected in this reign : 
fome fpecimens of thefe may not be unacceptable to the 
curious. The formal beginning of fuch a declaration was 
the fame as the beginning of a petitian to parliament, 
Ceo vouz monfire I, R. &c. Being of a date previous to 
flat. 36 Ed. III. thefe declarations are in French: a literal 
tranflation may ferve as well for fpecimens, as the original. 
Ceo vouz monfire, Sc. This foeweth unto you, A. whe is here, 
that B, who is there, unjuftly” detains from him, and will 
not render him xol. of money which he owes hum; and there- 
fore unjufily, becaufe at fuch a day, year and place, the faid 
B. granted himfelf to be bound to the aforefaid A. in rol. 
te be paid at fuch a day, year, and place, at which day the 
faid A, went to the aforefaid B. and requefted him to pay him 
the aforefard yol. and he would not pay it, nor yet will, a tort 
et a fes damages of 100 fhillings ; and if he denies it, be 
can bring Goon suit, &c, 

Tue declaration, or counting upon the writ of debt 
was various, according to the fpecial nature of the demand : 
the following are the fubftance of different declarations. 
Upon a lending, it might be thus: Therefore unjuftly. be- 
caufe on fuch a day, year, and place, the faid 4. LENT to 
the faid B. 101. ta be paid on fuch a day, at which day he 
did not pay it, (fc, Upona felhng, thus; Was obligated 
to the faid A. in rol. for a horfe, or for corn, namely, ec. 
orfor a bag of corn, $c. or for ten quarters of corn, which 
be soup to him, te be paid on fuch a day, at which day, Gee 
and then go on as before. Again: And therefore wrongs 
filly, for that whereas the faid A. was bound to one Robert 
Fax in 101. which the faid A. warren to the aforefaid B. to 
fay te the aforcfaid Robert, the faid tol. to the aforcfad 
Robert he paid not ; by reafen of which the fad Robert the 
aferefaid tol. againft the fad A. on fach a day, and year, 
and place, before fuch juftices did recover ; by reafon*of whith 
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the faid A, hath often.come to the aforefaid B. and requefted 


a bim tonEBAIL the aforefaid 10]. but he has never been willing 


i. 


fo to do, nor yet will, A TORT, ET A DAMAGES, &c. Upon 
a bailment of money, thus: And therefore wrongfully, for 

that whereas the faid A. by a writing obligatory was bound 
to one Robert in 101. which the faid 4. BAILED to the afore~ 
faid B. to pay the aforefaid Robert, fo that he might be acquit 
of the aforefaid 101. the faid B. the faid rol. tothe aforcfaid 
Robert did not pay, by reafon of which the faid Robert the 
aforefaid 10l. fuch a day, year, and place, before fuch juftices 
againft the faid A. demanded; pending which plea, the fatd 

A. came to the faid B. and requefted him to acquit him of the 
faid 10/1. and he would not acquit him; by reason af which 
the faid Robert the aforefaid 1ol. againft the faid A. for de~ 
fault of acquittance of the faid B. did recauer $ by reafon 
of which the faid A. requefted that be would rebail to him 
the aforefaid rol. &c. as above. Again, on a bailment of 
money: And therefore wrongfylly, for that whereas the 
faid A. fuch a day BateD to the faid Abbot, and one 
Robert a monk thre, 1Ol. to keep till he demanded it of them, 

by reafon of which the faid A. at fuch a day, year, and 

place, demanded the aforefaid yol, and they woyld not pay 
it, &c. For rent on a leate: And therefore wrongfudly, 
for that whereas the fad A. on fuch a day, @c. LEASED to 
the aforefaid B. one carve of land in C. for the term of ten 
years, the term commencing fuch a day, Sc. to pay 10l, per 
annum during fuch term; and the payment of the two firft 

years amounting to20l. is arrears by reafon of which thefaid 
A. has frequently come to the aforefaid B. and requefted him 
to pay the aforefaid 20]. which be ba, never been willing to de, 
nor yet will, &c. Azainft a pledge, or collateral fecrity, thus; 
And therefore wrongfully, for that whereas the faid A. fold», 
one Robert Fox ten quarters of corn for xl. to be paid tm 
fuch a day, ec. for which the faid B. became his pledge; at 
which day the faid Robert did net pay any thing ; for whith 
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reafon the faid 4. often came to the faid B. and requefted 
him that he would pay him the faid rol. yet he would not 
Je do, &%c. Upon a conditional promife to pay: And 
therefore wrongfully, for that whereas the afoefaid B. 
granted to make.a feoffment to the faid A. of one carve of 
land, &Sc. in C. on fuch a day, &c. and if he dtd not, that 
he was bound to the afercfaid A. in xol. at which day he 
did not infeoff him; for which reafon he requefted him to 
pay him the aforefard x0l. yet he has not been willing, &c. 
Upon the ftat. Weft. 2. c. 11. againft a keeper of a pri- 
fon®: And therefore wrongfully, for that whereas one 
Robert Fox on fuch a day, &e. tendered accompt to the faid 
A, before X.Y. L. auditors affigned by the faid A. to hear 
the accompt of the faid Robert, of the time that he was 
bailiff of the manor of R. Sc. or thus: recervor of bis 
money artfing from ten tunnels of wine of the faid A. fold by 
the faid Robert, for the profit of the faid A. at Oxford, and 
remained 101. in avrear before the aforcfard auditors; by 
reafon of which, by the teftimony of the auditors aforefaid, 
the aforcfaid Robert was committed to the prifon of B. 
according t» the form of the flatute of our lord the king 
in this matter provided; aud there fuch d day, year, and 
place, Fc. and by the aforefard B. thea keeper of the pri- 
fon aforefaid was received, and in the faid prifon detained 
from the aforefaid day to fuch a day, when the aforefad B. 
without the affent of the faid A. and without gree being made 
to the faid A. let the fard Robert go out of the aforefaid pri- 
fom 5 by reafon of which, according te the farm of the afore- 
faid flatute, anattion hath accrued ta the fuid A. to demand 
the aforefaid x0l. of the aforefaid B. and the aid A. hath 
often come to the faid B. and » equefted him to pay the afore- 
aid 10l. and he was not willing fa todo, Sc*. Thefe may 


£ Vid ant. vol. 11. 1794 4 Nove Narr fol. 37 b. to 39. b. 


be 


62, 


ae 


are 


62 


citar. XVI. 
Wd mene 
Epw., lL 


HISTORY OF THE 


be fufficient fpecimens of the form in which narrations upon 
the writ (as they were then called) were conceived. 

It next follows, that we fhould take notice of fuch de- 
cifions as tended to reduce this aCtion nearer towards the 
form in which it appeared in latter times. We have feen, 
in the laft reign, that a deed made in a place not within 
the procefs of the court could not be the {ybject of an ac- 
tion, as deeds made in Chefter, Durham, Ireland, and 
other places beyond fea*. As to Chefter and Durham, 
the difficulty was probably now removed by ftat. g Ed. III. 
ft. 1.c. 4. and in other cafes they feem to have hit upon 
an expedient to avoid this objection. But places out of 
the realm caufed the fame difficulties as heretofore, and 
drove lawyers to the neceffity of reforting to eapedients to 
remove them. Thus, where an obligation was made at 
Harfleet in Normanay, the plaintiff counted upon it as 
made at Harfleet in Kent, and though it was objetted 
that there was no fuch place in Kent, the objection feems 
not to have been attended to. This bond concerned a re- 
tainer of men to ferve in France in the wars. It was 
argued, that this being for duties to be performed out of 
the kingdom in‘ foreign parts, it ought to be tried before 
the conffable and mar/bal (a new jurifdiction, of which no- 
thing was heard till this reign); but it was held that the 
action would well lie in a court of common law. It was at 
the fame time held, that where a demand was grounded 
on an obligation, the plaintiff could not go for lefs than 
the whole fum, unlefs fatisfaction was confeffed for the 
remainder ', 

Ir was held, that an action of debt would lie for damages 
recovered in a real action; fo that, fhould the anceftor, 
die before execution, the heir might have execution of the 
land, and the executor of the damages®. Where money 
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was given to a man to make a profit of it for the plaintiff 
(as i one of the declarations above ftated), he might, at 
his.aption, have either an action of debt, or accompt*. 
Where a perfon came to a creditor and engaged to him, 
that, fhould his debtor not pay him, he would become his 
principal debtor, and pay him at fuch a time, it was held 
that an action of debt would not lie without a fpecialty, 
for this was no difcharge of the firft debtor ; though it 
would have been otherwife if the promife had been by 
deed!. Ifa man committed a felony, it was held, he did not 
forfeit his debts without {pecialty, though he did thofe upon 
fpecialty ; for if the king brought an a@tion for the for- 
mer, the defendant would be deprived of his law-wager by 
the prerogative, which the law would not fuffer®. Such 
differences were made between fpecialtics and comutyn 
debts. Where two-were bound feverally in an obligation, 
two feveral pracipes were brought, and they were held 
good. Where a bond was accompanied with a condition, 
the defendant might aver the payment at the day without 
aipecialty ; for though he could, upon a fingle bond, com- 
pel the gbligec to give an acquittance, he could not in 
cafe of a bond upon condition, Buta plea of payment 
after the day, though the acceptance of the obligee was 
alledged, would not prevent the plaintiff from recover- 
ing}. 

In debt for rent, if the leflor’s eftate was determined by 
the entry of any one upon him, as of the differfee upon 
the difleifor, the perfon who infeoffed upon condition, or 
the like, all this would be a good plea in bar of the action. 
If a man holding for years Icafed his whole term, he could 
npt diftrain, becaufe he had no reverfion; but he might 
have an action of debt for the rent™. Ifa leffor entered, 
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Piet be a good plea to difcharge the rent accruing 
ince". If a man leafed for his own life, debt lay for his 
ewecutors without a fpecialty: in like manner, if. the 
Jeafe was for the life of the leflee, it lay againft the exegu- 
tors of the leffee, without fpecialty®. A leafe was made 
to two by indenture, which one fealed, but the other did 
not; yet the other was held bound to pay the rent by the 
occupation, though he was not bounc to the conditions of 
the leafe®. It was held, an ation of debt would lie for 
rent, notwithftanding a right of re-entry was referved 4; 
but if the plaintiff entered, this might be pleaded in bar of 
the aétion’. Where rent was referved in kind, the writ 
was brought in the detinet only, and notin the debet$ and 
though it was urged that this, being a rent, fhould be de- 
manded as a debt, it was anfwered, that the chancery 
would never make a writ in the debet, except it was for 
moncy ; the writ was accordingly adjudged to be good *, 


WuereE an action was brought againft a baron and 
feme for damages recovered againft her dum fola, the writ 
was debent et detinent: when it was ftrongly contended 
that it fhould be only in the detinent, it was decided to be 
good. Again, where an action was brought by an abbot 
or prior on an obligation to his predeceflor, it was laid 
in the debet et detinet, though it would be different in the 
cafe of executors': yet where one executor fold goods of 
the teftator, he might have his writ alone, and as for.4, 
debt of hisown". If a feme died, the baron was difcharged 
from all her debts, and deprived alfo of all her credits 
dum fola*. Where money was paid for inftru€ting a child 
in a certain trade within fo many years, and the child died 
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before the time expired, it was held, debt would not lie CHAP. XVhy 
to recover the money; and if the money had not been : 
paid, the inftructor would not have becn intitled to an 
aétion’. It was held, that where a fnan promifed to give 
fo much money to #. S. if he would take his daughter to 
wife, debt would lie; but if the money had been promifed 
in marriage, it would not he, on account of the word 
marriage, it being then become an object of fpiritual cog- 
nifance*. If an heir pleaded falfely, he was to be charged 
in his own land,#which he took by purchafe, as well as in 
that he took by defcent *. 

A DEFENDANT pleaded to an obligation, that he had 
performed the conditions upon which it had been made, 
that accordingly the pleinuff reftored it to him, and after- 
wards took it with force and arms; this was held a good 
plea”. Again, 1n another action depending in the exche- 
quer, the fame was allowed as a good plea in debt, though 
it was not in trefpafs, whvre nothing but damages recovered 
could be a bar *. 

Ir may be proper here to mention the writ de plegiis 
acquictandis, which was a common remedy for a furety 
apainft the principal debtor, alter having paid the debt 
for which he was bound. ‘This writ wes in we in Glan- 


EDW, itt, 


ville’s time*; and, thouch word for word the fame, it then 
lay for the creditor againft the furety. The prefent notion 
of furetyfhip was, as has jut been obferved, that fuch a 
collateral engagement to pay, on default of the real debtor, 
was not good without writing; and therefore the writ de 
plegiis acquietandis could not be maintained againft the 
original debtor without writing®. The writ of fi recogno/- 
cat was full in ufe’. 
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, FHE action of detinue ftill preferved very ftrongly ts 
original affinity with the former: the wording of this writ 
was the fame as in the reign of Edward 1%. Refpecting 
thefe two writs, witen they were to be in the devet, and 
when 1n the detinet, we find the following rule: In a writ 
for chattels, it was never to be alledged gue ei debet; nor 
in a writ of debt, if brought by an executor, or by any 
other againft an executor, whether it was a debt or a chat- 
tel, and in whatfoever court the writ wes brought; for it 
was always requued to be injuffe detineg. In other re~ 
fpects, there was a difference between the practice in the 
common-pleas and before the juftices itinerant, for in the 
former it might be delet et detinet, if they were not 
chattels, nor againft or for eyecutors or adminiftrators, 
for then it fhould be detinet only: in the latter, sf for debt 
it was to be dedet only, and for chattels detinet *, 


Tue following are fome {pecimens of declarations upon 
a writ in the detinet. Firft, upon a bailment: Ceo vous 
monftre, Se. This foeweth you A. that B. wrongfully ne- 
rains from him chattels to the value of 201. and therefore 
wrongfully, for that whereas the faid A. on a certain day, 
year, and place, BAILED ta the afordad B. linen and woollen 
cloth, to keep till he demanded it, the faid A. on fuch a day, 
year, and place, requefted the faid B. to return the afore- 
fad chattels, yet be was not willing to return them, nor yet 
will, Sc. For reftoring, after 2 divorce, certain goods 
given in frank-marriage: Ceo vous monfire, &c. This 
foeweth you Ellen, whe was the daughter of A. who is here, 
that N. Fox, who is there, wrongfully detains and will net 
return to ber chattels to the value of soi. and therefore 
wrongfully, for that whereas the faid A. on fuch a day, year, 
and place, gave the aforefaid N. chattels to the value of Ol. 
namely’, corn and grain, in frenk-marriage with the fatd 
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Ellen, the faid N. after efpoufals folemuly had between thgm, CHAP. XVI. 
came and procured one Alsce to demand him, as her huf- oe 
band, by precontra&? made between them ; fo that at the fuit 
of the faid Alice, and by the procurement of the faid N. a 
divorce was had between the aforefaid N. and Ellen on fuch 
a day, year, and place, before the ordinary, Sc. by reafon of 
which divorce an ation hath accrucd to her to demand 
the aforefaid chattels given with her in frank-marriage in 
the form aforéfaid; by reafon of which the faid Ellen hath 
often come to the faid N. and requefled him to return the 
aforefaid chattels, yet he Las never been willing to return 
them, &c*, 

Very little need be faid on this action, as diftinguifhed 
from that of debt ; they may perhaps be confidered as iden- 
tically the fame in all their properties, procefs, circum- 
tances, and form, with the difference, that one was for 
the recovery of a chattel, the other of money. Any one 
who had a right to a chattel, though he had never been in 
pofleffion thereof, might have this writ to recover it; a» 
where a deed was bailed to 4. to deliver to B. B. was 
intitled to detinue!. So an heir might have detinue for an 
beir loomp#hough he ucver had had pofleffion thereof™. 
‘There was another writ of detimue, which had been held 
inaintainable without any pofleffion, but which, after fome 
difcuffion in the former reign* upon another point, was 
at laft held not to be warranted by law. This was an action 
by a widow againft the executor, for her reafonable part of 
her hufband’s goods. Thefe ations, notwithftanding that 
decifion, continued to be brought, and were varioutly treat- 
ed by the courts. 

Tue point upon which this queftion refted, feems to have 
no other authority in the law books, than a chapter in Mag- 
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the Great Charter is not dire@ly upon the fubje&t of diftri- 
buting the effects of deccafed perfons ; but having ordained 
a furer method of levying the king’s debt, it adds, as a fe- 
curity to the fubject, that all the reft thall belong to the 
dead perfon, facing their reafonable parts to the wife 
and children: a faving which feems fufficiently neceflary, 
if it were only on accovat of the particular cuftoms in 
fome counties and other places, which required a man al- 
ways to leave fomething to his wife and children, and which 
would othe wife have been abrogated sy the general fcope 
of the former provifion. It does not, therefore, feem a ne- 
ceflary conclution from thence, that fuch a diftribution of 
the effects was the gercr.| law of the kingdom. As to the 
paflage in Glanvullc, there {tems in it an ambiguity, .f not a 
contradiction. “That author might be quoted as well in fa« 
vour of as again{t the propofition, that at cas the general 
law of the kingdom for a man’s wife and children to be ina 
tithd toa proport.on of bis effes, notwithfianding a will. 
Upon thcfe authontics, together with the determinations 
mentioned in the laft reign, ftood this queftion, when it 
underwent the following difcuffion. 

In the third ycar of the king we find an ation of detinue 
brought by a hufband and wife againft the executors of the 
wife’s father, for her child’s portion : it was laid upon the 
euftom of the county of Northampton, and fhe alledged fhe 
was not advanced by her father. The caufe went off upon 
the iflue, whether married and advanced by her father, 
without any queftion arifing about the point of faw’. In 
17 Edw. III. fuch a writ of detinuc was brought bya ba- 
ron and feme, for her reafonadle part of her former huf- 
band’s goods, againft his executors; which writ made 
mention of the cuftom cf the realm4; but this went off , 
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upon another point. In the 30th year there was another CHAP. XVI. 
writ of detinue, ftating, Cum, pir confuctudinem totius oR 
regm Angha badienus ufilatam et af probatam, uxores de~ pee 
bent et folent a tempore, Se. babere fuam rationalilem par- 

tem bonorum maritor um jucruin, ita videlicet, quod fi nullrs 

habuerint liberox, tune medtetctem, et fi balnerint, tune 

tertiam partem, Sc. It was objected to this writ, that it 

made mention of common ufage through the whole realm, 

which could mean nothing but the common law; and if it 

was the common law, he might have a fimjle wnt of de- 

tinue: for if a man brought a writ of ael, or affife of 
moitaunceftor, reciting that heirs ought by the common 

cuftom of the realm to inherit to theu anceftors who dicd 

feifed, the writ fhould abate. ‘Ihe fame here , for fhould 

a traveife be taken to this part, 1t could not be tried by an 

inqucft, becaufe the fue would be what was the common 

Jaw of the land, which could not be tried by a pais of a 

particular county, bur could only be tied by the court. 

They admitted that a man might havea wit of the cuftom 

of a parucular place, for it might be tucd by the country. 

With refpect to the prefent writ it was added, thet fuch a 

one had been abated betore Sir Wim. Hirle, meaning, no 

doubt, that before mentioned in the 17th year of Ed- 

wardII'. It was argued, that in that cafe the writ was 

abated, becaufe it purported to be founded on the Great 

Charter. 

In like manner, fhoukd a woman bring a writ of 
dower, and.demand a moiety, if the cuflom was comprifed 
in the writ, it would be bad; and therefore fhe fhould 
make her demand in the writ genctally, and upon that 
fhould fhew fpecial matter to maintain her demand: fo it 
might be here, and the plaintiff might count according to 
Ins cafe. Then Stamford, one of the clerks, fhewed a 
writ that was brought by an infaut not advanced, coutain~ 
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ing all the matter of this writ, which, he faid, was held 
maintainable: Here the debate upon the form of the writ 
refted ; and when the executors began-to refort to other 
points, namely, that they were to account before the ordi- 
nary, and that this queftion of diftribution belonged rather to 
the fpiritual than the temporal court, they were told they 
were not to plead to the jurifdiction, after the y had objected 
to the writ; fo that, upon the whole, it fhould feem as ifthe 
writ was there approved of . 

THE next action that ap ears in the books was ground- 
ed upon the cuftom of the county of Suffex, which was 
ftated as allowing a reafonable part of the inte/fate father’s 
goods to go to the fon; but this being upon an inteftacy, 
led to no debate upon the before-mentioned point ; though 
it was faid, this cuftom precluded the father from making 
a will in prejudice of his wife and children‘. On that oc- 
cafion, it was fad, that this writ, in cafe of inteftacy, 
had always been admitted by the ordinary. ‘The next is in 
the 40th year of the king. This is grounded upon the cuf- 
tom of a will, by which the children were to have a rea- 
fonable part of their father’s goods ; but it does not appear 
whether it was brought againft executors, or upoh an in- 
teftacy : however, the defendant fet upan advancement, as 
a plea in bar ; to which the plaintiffs replied, the gift men- 
tioned was only a reverfion, and therefore no lawful ad- 
vancement to bar their reafonable portion. The defendant 
faid it was, and demanded judgment, which drew frovsithe 
bench the following obfervations. Thorpe, one of the juf- 
tices, faid, How can we give judgment, when you have 
accepted an altion which 13 contrary to the kw, and have 
pleaded matter in affirmance of it? and Afowbray, another 
juftice, faid, The lords in parliament would never grant 
that thts aétion fhould be mai:tainable by any common cuftom, 
or law of this realm. But as the plaintiff had not pleaded 
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done". The writ in queftion being grounded on a parti- 
cular cuftom, and it not appearing whether it was brought 
in the cafe of a will, or of an inteftacy, we are left quite 
at a lofs for the grounds on which the judges pronounced 
the above-mentioned opinion ; for though there might be 
arguments againft fuch a general cuftom, or againft alledg- 
ing it in the writ, it is difficult to fay that fuch a particular 
cuftom might not be good; though Thorpe doubted of it 
in the former cafe from Suffex, faying, it was hard to re- 
ftrain a man from making a will of his own effets, 
Tuus, the law ftood at the latter end of this reign, as it 
did at the clofe of the former ; and conformebly with this 
opinion againft the writ, it is not inferted in the old Natura 
Brevium, which has only the writ of right de rationabilt 
parte. Itis remarkable, that this writ of right is omitted 
in Fitzherbert, and the writ of detinue now in queftion 
adopted, under the denomination of de rationabil: parte 
boncrum. "There isin the Move Narrationes, a book cer- 
tainly long prior to the above determination, a declaration 
in detinuc by a widow againft an executor for a moiety ; 
and it is 3dded ina note, that the fame would lie pro herede 
de tertid parte, if the wife was alive; and if dead, for a 
moiety *, What deference was paid to the laft decifion will 
be feen in the fequel. It feems ftrange, that a queftion of 
fo extenfive importance, and fo frequent recurrence, as the 
difpofition of a deceafed perfon’s effects, whether by will 
or adminiftration, fhould remain a doubtful cafe at this 
time. Perhaps the juri(diGtion that the fpiritual court had 
exercifed over teftamentary matters, tended to keep this 
point of law in obfcurity, and undecided. After all, it is 
difficult at this time to account for fo fingular a difference 
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To return to the common writ of detinue. In a declae 
ration upon a bailment of fheep, the defendant pleaded 
that they were bailed to him to fced his ground, and that 
he gave notice to the plaintiff to take them back, which he 
negleéted , fo that the defendant diftiained them damage 
feafant: this was held a good plea in difcharge of the bal- 
ment, without any other pofleffion in the plaintiff after- 
wards, and therefore he was put to t averfe the notice’. 
Tf a bailment was made to a baron aad feme, detinue 
was held to he againft the baron alone, and the writ would 
abate if brought againft them both; but if a chattcl came 
to a woman’s cuftody as executrix, and fhe took a huf- 
band, the a€lion might be againft the hufband and wife 
jointly *. It was once held, that fhould a chattel come to 
the hands of one executor, detinue would lie againft him 
alone, upon the idea that he was charged upon te pofleffion 
only, and not upon the bailment*; but this was afterwards 
over-ruled, upon a plea that there were other exccutors >, 


It was obferved in the former 1eign *, that the writ of de- 
tinue was frequcnily brought to recover charters that had 
been depofitcd for afluring land, and other purpofes: this 
was avery common achon, but was confidered asvof a par- 
ticular nature, and difleiing fiom the commen action of 
detinue. Thus, after the ftatute of thts king which gave 
procefs of outlawiy in debt, an nuc of chattels, it was 
held that charters, as they ont a to the freehold, 
fhould sn an acton for th-m be privileged as the freehoid 
was, conce:ing which no procefs ot outlawry lay. A 
detinue of charters therefore was not a detenue of chattels, 
and the procefs was only fummons, attachment, and dif- 
trefs¢. The writ de chartis reddendis did not however, in 
other refpects, diff.r from the common aétion of detinue, 
except in the defciiption of the fubyeét. It was, Praccipe, 
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alas munimentis, ac diverfis chartis et bonis in eddem cifté 
contentis ferura ipfius B claufam, quam, Sc. 3 or, gran- 
dam chartam, or duas chartas, or quoddam f.ri tur: olligato- 
rium, or quoddam fertptum conuentionale, &c. and {fo on, as 
in thecommon writ‘. A declaration upon a wiit d. -hartis 
reddendts might be thus, &c.: Two charters, tivo writings 
obligatory, and one quit-claim,u hich be wrongful detains 5 ond 
therefore wrongfully, for that the faid A. fuch a day, year, iS, 
bailed to the faid N. two charters, that is to fay, one charter by 
which one Robert Map infeoffed him of a mefe in C. one char- 
ter by which one Fohn P. infeoffed one “fordan at C. of the 
manor of L.3 and two writings obligatory, that is to fay, 
one writing by which one G. H. was bound to the faid A. 1m 

100 fhilliags, and another by which one W. R. was bound 
to the faid A. in 20 fillings, and one quit-claim, fi which 

it was contained, that one 8. T. to bim relcafed and quit- 

claimed all the right which Le had inthe manor of 1’. to keep 

till ve demanded them , by reafan of which the faid A. often 

came to the faid N. and requefted him to return him the 

aforefaid qbarters and writings, yet he was not willing fo 

to do, &c. A TORT ET A DAMAGES, &c". 

Tuerc arofe much debate whether a writ was to be 
confidered as a common writ of detinue, or of the latter 
kind; and the diflinGtion depended on the action being 
generally for a box of charters, or fpecially for certain 
charters by name and defcription. It was laid down as a 
rule, that if the plaintiff did not count of a box that was 
clofed, or fealed, he fhould count of the charters fpecially, 
for in fuch cafe he might eafily inform himfelf of them *, 
In detinue for a bag of charters it was held, that if the de- 
fendant was returned n7hil, the plaintu¥ might have a ca- 
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was for charteis in fpecial, capias would not lie®. Some- 
times, when the writ was general for a box and charters, 
the count fhauld be fpecial, naming the charters ; which 
way of declaring was not at firft looked upon as confiftent#, 
but was at length allowed’. The advantage gained by this 
new way was, that the tenant was thereby excluded of his 
law-wager, to which he was intitled upon a general decla- 
ration in detinue. Some difficulty was rasfed in thefe ac- 
tions by the property of the box and that of the charters 
being in diffrent perfons; the former belonging, as a 
chattel, to the execufor; the latter, as a muniment of his 
eftate, to the heir, Yet charters did not of courfe go 
with the title to the land. It did not follow that the feof- 
fee upgn his feoffment became intitled to tne charters of 
the 3 for it might be neceffary for the feoffor to keep 
thems ienable him to make his claims of warranty and the 
like againft his lord paramount*. It was Jaid down, that 
where charters were burnt, the plaintiff fhould 1ecover 
damages to the value pf the land to which they related, if 
the action was de chartis reddendis ; but if in trefpafs, he 
was to have only damages for the taking againft the peace ; , 
in the former cafe, therefore, it was proper to alledge 
the value of the Jand 1n the declaration |. 

Tue writ of annuity was nearly allied to the writ of 
debt, being a demand tor arrears of annuity which were de- 
tained. This writ agrees with that in the time of Ed- 
ward I*, The following is a fpecrmen of a declaration; 
Eeovous manftre, Se. N. wrongfully detains, and will not ren~ 
der to him four marks of filuer, which are in arrear of an 
annual rent which be owes him, and therefore wrongfully, 
for that whereas the faid N. on fuch a day, year, and places 
obligated himfelf by this sced here prefent, to the aforefaid 
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Ex in two marks to be paid to the aferefaid E, on the day of OWAP. XVEX 
Eafter from year to year, during all the life of the fad E. San 
of which the fad E, was frifed by the hands of the fad N. 
till two years before the writ purchafed, which be has with- 
drawn to b1s damage, &e™. The procefs in this writ 
was fummons, attachment, and diftrefs. It was held, this 
writ would not lie for executors, who, in heu of this ac- 
tion de annua redditu, were to have a writ of debt in the 
detinet®, If the annuttant affigned his annuity, the affignee 
could not recover arrears by the writ of annuity, for that 
would be granting a right of a€tion which the law did not 
allow’. It was held, that an heir fhould not be charged 
with an annuity by prefcription, by the mere payment of 
his anceftor ?, And whether an annuity was demanded on 
a prefcription or grant by deed, the plea of riem grrere 
could not be fupported without an acquittance 9s “Qf an 
annuity was granted to a phyfician, or a lawyer (# was 
very common), pre concilio 1mpenfo, et impendendo, ox pre 
auxslio, et concilio habendo, it became difcharged on a re- 
fufal in the former to attend the grantor, or in the latter ta 
give advice; for it was faid, a lawyer was not to be ex- 
pected to °come to his client. If fuch a grant was 

the general refervation pro concilio habendo, and the like, 
it would be interpreted to mean that which the grantee was 
peft qualified by his profeffion to give’. Annuities were 
frequently charged upon land, which gave the grantee a 
power of diftrefs, and, if interrupted in fuch diftraining, 
att affile of novel diffeafin. 

THERE were two ways of proceeding with a perfon who 
was lable to accompt. One was, for the party to bring 
him to account before him(felf, or before auditors affigned by 
himfelf; the other was, by an original writ of account fum- 
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CHAP, XVI moning him into court to make his account there, Ifa 
perfon took himself the account of his receivor or bailiff, 
who was fuund in arrears, he had no further remedy 
but an action of debt for thefe arrcars: if the account was 
pafied before auditors afligned, he, might have his action of 
debt for the arrears, or proceed in a more fummary way, by 
impitfonment unde: the ftat. Weftm. 2. c, 11.*; and the 
accountuit, if falfly charged, might have his writ of ex 
parte talz, to i¢-cxamine the account in the exchequer, as 
directed by that a@*. 


Jr the plaintiff chofe neither of thefe courfes, or the party 
could not be brought to account, he might refort to the writ 
of account. ‘Che writ was thus; Pi a ipe, &c. quad ju/tt, 
Fc. reddat B. rationabile compotum fuum de tempore quo 
frat ballivus fuus in C. or, receptor denartorum ipfius B. 
&e% The following are fpecimens of declarations in ac- 
count: Ceo vous monftre, ce. A. that N. Sc. wrongfully 
will not render him a reafonable accompt of the timp that he 
avas his bail f in C.; and therefore wrongfully, for that 
whereas he was his bailiff of the manor of C. whiih was 
worth 100!. per annum, having the adminifiration of its 
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frock, namely, oxen, cows, hogs, and fheep, and other cLattels, 
Srem fuch a day and year to fuch a day and year, by reafon of 
which the aforefad A. often came to the aforcfaid N. and re~ 
gucfed bim to render bim an account of the iffues arifing from 
the fatd manor, which he refufed, and fill dos, ATORTET A 
DAMAGES of 100/. As receivor, &c. Adam Pye, &'c. that R. 
Fox, merchant, wrongfully will not render bis reafonable ac- 
count of the time he was recetvor of the monies of the facd 
Adam; and therefore wrong fully, for thut whereas the faid 
R. on fuch a day, Se. received of the faid Adam 101, to mer- 
chandife and improve for the ufe of the faid Adam, he has mer» 
chandifed with the faid 101. andrecerved the pr ofits from the 
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aforefaid day till fuch a day, without rendering any acs CHAP. xvi" 
count therrof*; by reafon of which the foid Alam has fre= 
quently come to the faid R. and prayed him to render an ac~ 
count of the fame, fe, Again, And therefore wrongfully, 
for that whereas the aforefaid N. was the bailiff of the 
faid A. from fuch day continually for a whole year to fuch a 
day, of the goods and chattels of the faid A. namely, of 
corn, grain, Fc. to the value of ten marks, by reafon of 
which the faid A. often, Sc%. 

Tuts adion was the common remedy in mercantile 
tranfaCtions, and in almoft all cafes where there were deal- 
ings and an unliquidated demand. *The common way of 
charging the defendant, was either as barlee or ref-ievor 3 
and tome fignificant reafons were given why he flould be 
charged in one or the other character. Where filver wares 
were bailed by the plaintiff to the defendant, to be fold, and 
he fold them, and received the money for them, it was faid 
he fhould be charged as bailee, and not as receivor: the 
fame where one employed a perfon to fell his wines *. 
Again, where herrings were intrufted to a man to fell, 
it was held the action fhould be againft him as bailee, not 
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as reccivor ; and the reafon given was, that a receivor was 
allowed no cofts, but a bailee was: therefore the defend. 
ant, who might have been obliged to go from one place to 
another to {cll thefe articles, fuffered an injuftice, if he was 
declared againft as a receivor of money where he would not 
be allowed his expences *. But this action would lie againft 
others than reccivors and bailees. Where a lord had en- 
tered into lands as guardian inchivalry, and it was meant to 
try ‘whether they were not focage, an action of account 
was brought againft him as occupier for the profits he had 
received’; though perhaps, in th’s cafe, the proper ids 
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para eral fuited every one who had received money or profit to the 
ufe of another, for which he ought to account. Upon 
this principle it was that the following ations were 
fupported. Two being poflefled of an ox in common, 
and one having fold it, the other might have account againft 
him: fo where trees were cut by one who held pro indi- 
vife with another*. If tenant by e/egit committed wafte, 
the remedy was a writ of accompt, and not wafte*. Money 
was bailed to have a fecurity of land given for it 3 if not, to 
be rebailed,; upon no fecurity being given, an action of 
accompt lay®. One joint leflee for years might have ac- 
compt againft another, if he took the iffues and profits to 
his own ufe; for he would otherwife be w'thout remedy, 
as he could not have an affife. But one executor could 
not have account againft the other, becaufe they took no- 
thing to their own ufe, and they were bound to account 
before the ordinary. If two guardians were in common, 
and one took the intire profits to his own ufe, accompt lay, 
and the count was to be againft him as receivor to their 
common ufe : {9.0f coparceners ; but notfo of tenants in 
common, for they might have an affifef. If a‘ defendant 
was counted againft as receivor, the plaintiff muft alledge 
by whofe hands he received; but if he could not put this in 
certain, he might charge him as baileey and then it wuld 
not be neceffary &. 


Iw this action there were two judgments : the firft was 
quod computet, upon which auditors were affigned; and 
after the account made, then came the final judgment for 
the arrears. As the writ was grounded upon a complaint 
that he"refuled to account, it was reafonable that plené com- 
putavit fhould be a good plea to the action, and an account 
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ne ungue recetvor, OF ne unque receivor per main I. N, the “Ey 
perfon through whofe hands the declaration alledged him 
to have received monies; that he was not bailiff to the 
plaintiff of fuch a manor, but leffee. He might plead a 
releafe of all receipts; he might plead nonage'; and if 
any of the above pleas were found againft him, there would 
be a judgment guod computet. He might plead priff d’ac- 
compter ; and then there was of courfe the fame judgment, 
and auditors would be affigned. Before the auditors he 
would be allowed to alledge fuch matters as would go in 
difcharge of himfelf. He might plead payment to the 
plaintiff without fhewing an acquittance*. Upon the judg- 
ment to account, there lay the procefs of capias and out- 
lawry againft the defendant, according to the ftatute of 
Weitm. 2*. It was held, that the firft judgment was not 
fuch as could be revived by fecre facias upon the death of 
the plaintiff before the account taken ; nor could a writ of 
error be brought thereon; yet the plaintiff could not be 
nonfuited after it'. It was on the final judgment only that 
execution could be had. It was held, that where there 
were tw defendants, and one was fued to outlawry and 
then taken, and the other not, the proceeding mught be 
againft him alone that was taken ™. 

Aw action of covenant was the common remedy where 
an indenture of agreement was fealed and properly executed 
by two parties, and one of them did not perform his part. 
This writ was always founded upon fuch a fpecialty ; and 
the procefs was fummons, attachment, and diftrefs. ‘The 
following is a fpecimen of a declaration upon a writ of 
covenant: 4 tort, &c. wrongfully keeps not the covenant made 
between them, to maintain honourably the afarefaid Edward 
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and therefore wrongfully, for that whereas on fuch a dayy 
year, and place, a covenant was made between the aforefaid 
Matthew and Edward, by which the afure‘aid Matthew 
granted by bis deed here foewn, to maintain honourably the 
faid Edward in living and clothing os long as the one and 
the other lived; yet the faid Adatthew the aforefaid Ed- 
ward according to the form of the aforefatd covenant main- 
tains not; by reafon of which he has often come ta him, and 
prayed him to keep this covenant according to the form of the 
writing aforefaid, but be would not, nor yet will, A 
TORT, Ger. 

A writ of covenant was that upon which fines were 
moft commonly levied. In fuch cafe, the declaration was, 
A TORT, and wrongfully keeps not his FINE made in the 
court of, Fc. Se. unltefs the covcnant to convey had been 
made out of court, and then it was termed a mere covenant. 
Indeed, in moft cafes, there was not aétually a previous fine 
or covenam, but the writ of covenant was brought upon 
fuch fuppo/id tranfaction 5 and, being an amicable proceed 
ing, it paifed of courfe without enquiry, and was afterwards 
maintained for the aflurance of eftates, and tht quiet of 
property. ‘Thefe were called covenants rea/; the writ of 
covenant in this inftance having the cffeSt of a€tually trans- 
ferring the land, and fo producing a fhe ific effect. Other 
writs of covenant were faid to be pry fonal, becaufe damages 
enly were recovered for the breach of them. There 
was onc inftance in which a doubt feems to have’ arifen, 
whether this writ was real or perfonal. We have feen, 
that a writ of covenant ° was the remedy which a termor 
for years had againft his effor when ejected, and that the 
quare cje:it infra terminum was contrived in aid of this 
writ. However, it was fill held, that where a leflor 
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his term and damages; and if the term was expired, he 
would recover the whole in damages’. Inthe 38th year, 
when it was faid that a term fhould be recovered in co- 
venant, it was denied by Thorpe and Skip, who faid the 
plaintiff thoutff recover only damages4; though by a cafe 
in the 47th year it fhould feem, the general opinion was, 
that in covenant by the leffee againft the leffor, he fhould 
recover his term‘. 

ANOTHER point of debatc in covenant was, whether 
the obligation and benefit of fuch agreements defcended 
on the reptefentetives of the covenantors and covenantees 
fe{pectively. It was clearly held, that an executor was not 
bound to perform a covenant, if the covenantor had not 
bound his executors cxprefly , for covenants only bind thofé 
who make them, and not their heirs or executors, unlefs 
hamed*. But where land was let to one habendum to him 
and his affigns for years, it was faid that the affigns might 
have an aétion of covenant againft the leflor, even though 
they were not named in the dcedt. And where one brought 
an action o& covenant as heir againft an abbot for not 
performing fervice in the manor-chapel, and it was ob- 
jected he had an elder brother, and fo was not heir; it was 
agreed by the court, that if he was terre-tenant it was 
fufficient, and he might have the action without the privity 
of heir, becaufe it was a covenant that went aldng with 
the land. Again, where, upon a partition between par- 
ceners, one covenanted to difeharge the other from all 
fuits, it was held, an alienec fhould have covenant if he 
was not difcharged*. And this feems to have been the 
principle upon which reprefentatives might claim the bene- 
fit of, or be liable to, covenants, namely, if fuch cove- 
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nants were attached to, and dependent upon, the land 
which they cnjoyed. 

THE adtion of replevin’ might be profecuted either before 
the fheriff, or zn banco. Tf in the latter, this action migh$ 
be in two ways; either by original writ at conimon law, 
or by pone, according to ftat. 1, Weft. mc, 2%. The 
following is a fpecimen of a declaration in banco: Ceo vous 
monfire, Fc. that D. Sc. wrongfully took the cattle, Se. 
namely, Sc. fuch a day, years and place, and chafed them ta 
bis houfe, and there impounded them, and them fo impounded 
detained fiom fuch aday to fuch aday then next enfuing, when 
deliverance was made by Fobn, Sc. a bailiff of our lord the 
hing, fworn and known, Se. a@ tort eta damages, &c%, 
‘The procefg in this action was fummons, attachment, and 
diftief. If the theritf could not find the cattle to make re- 
plevin, we have feen that, in Bracton’s time, he was to 
take fome of the defendant’s cattle; and if the defendans 
had no Jand or chattels, then he was to be perfonally at- 
tached. The fame courfe full obtained, only fome new 
terms had been adopted: the cattle fo removed were faid 
to be eleigned; and upon the fheriff returning the averia 
elongata, there iflued a procefs to take the defencants, call- 
ed capias in withernamy and if diat failed, there wenta 
capias againft the perfon*. With these immaterial altera- 
tions in expreffion, the proceeding in replevin ftood upon 
the foot of the practice in Bracton’s times and the ftatutes 
of Edward I. , The requifites to this action are laid to be 
fix; 1ft, very tenant; 2d, very lord; 3d, fervices; gthy 
arrear at the day of taking ; $th, feifin of the fervice; 6th, 
within his fee*. As the defendant in his avowry was ta 
fet forth his title to make the diftreis, the obliging him to 
alledge feifin kept the inquiry within bounds, and prevent» 
eda debate upon the right, which was not to be decided 
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by any trial but the duel or gregt affife, neither of which CHAP. Xvi 
could be had in this action. The feifin had been limited 
by the ftat. Weftm. 2° to thie time allowed for bringing 
anafiife. Thus every queftion of title that might be agi- 
tated in a writ of novel diffeifin, might be brought forward 
by a writ of replevin, but with a different effect; as the 
former only gave the feifin of the diftrefs, the latter the 
feifin of the land. However, it naturally followed, that 
many titles to real property were tried in replevin. The 
procefs upon the writ of reraption was the fame as that 
upon the pone and replevin. ‘There was a,writ de catallis 
nomine diffrictienis captis reddendis, which could only be 
traintained within a borough, where it was the cuftom 
to take the doors; windows, or grates in the way of 
diftrels ¢, 

Berore we take our leave of this action we fhould no« 
tice a replevin of a particular fort, the writ de homine reple- 
gianda, This lay where a man was impiifoned, but 
was by law replevifable ; a writ therefore for his heing 
replevied iffued to the fheriff to the following effect: Pre- 
cipingus tibj, quod jujt. °t fine dilatione replegiari facias A, 
quem B, cepit, et captum tenuit, (or, quem B. cepit, et tu 
captum tenes, as the cafe might be) m/i captus fit per foe 
tiale praceptum nofirum, vel c@prtalis jufiitrarti niflri, 
wel pro morte hominis, vel pro aliquo alo facto, quare fecun- 
dam confilium regninoftri Anglia non fit replegtabilis, Sc. 
This writ was a jufticies, and not returnable. If the 
fheriff did not obey this writ, there iflued a fi.ut ahas, or 
taufam nobis fignifices, and then a pluries; and if the the. 
riff ftill difobeyed, then an attachment followed againi{t the 
fheriff, directed to the coroners, who were alfo to fee the 
fir writ executed ¢. 
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THE action of trefpa/s became in this reign ftill more geé 
neral than in the former ; and though fimple in its firft ori« 
gin, it was by conftruction and legal intendment rendered 
applicable to an infinitude of cafes where an injury was 
done either to the perfon or property. The manner of de~ 
claring upon this writ was rather general, without ftating 
much particularity of circumftances. The following are 
fome examples of declarations, &c. Wrong fully came, fuch 
a day, Sc. and v1 et armis, namely, &c. theaforefaid N, took 
and imprifoned, and 1n prifon him detained from fuch a day 
to fuch a day, gn which he was deluered by the king’s writ 3 
and other harms, S-. namely, Sc. A TORT, and again# 
the peace of our lord the king, &¥c, For various trefpafles : 
Ceo vous monfire, A. Se that C. Se. fuch a day, year, and 
place, came with for e and arms, nameh, Oc. in the park 
of the afoicjaid A. at F. in the fard county, and there en- 
tered, and therein bemg without his licence and will, fix 
deer chafed and took, and his trecs there growing, namely, 
&¥c. of the value of 10 marks, cut ; and in his feveral fifhery 
fired, and his fifh, namely, Sc. of thevalue, S-, took and 
carried away, and other injuries to him did, a tort et a 
damages, &c. and againf? the king’s peace’. =” 


Wuen this writ was brought for a trefpafs on land, it 
led to a juftification upon a title, like the avowry in reple~ 
vin; but this happened very rarely, it not being fo ufuak 
to bring on queftions upon titles in this as in the writ of 
replevin. When a title was fet out in this aétion by the 
defendant, it was not neceflary for the plaintiff to do the 
fame, but merely to deny or traverfe the defendant’s fup- 
pofed title: the plaintiff, as he was in pofleflion, was pre-« 
fumed to have a right to that poffeffion, and therefore the 
Jaw would not put him to ftate it {pecially *.. Thus wherk 
right of commen was pleaded, the plaintiff only replied, dy 
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Jon tort demefne, fans ceo gui il ad common, prift, &c%. 
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Where a defendant juftified as taking poffeffion under the eae 


efcheator, the reply was, 2 votre oeps.demefne fans tiel vaufe, 
The fame idea prevailed in other writs of trefpafs that did 
not relate to land; and the defendant, as a wrong-doer, 
was expected ta make out a juftification when called upon 
by the plaintiff who had fuftained the injury. 

Tu principal and moft common aétions of trefpafs now 
in ufe were three; namely, thofe for an injury to the per- 
fon, as for battery or affault, thofe for taking goods, that 
is, a cepit & afportavit, and thofe for entering land or a 
houfe, or, as it has been fince called, aclaufum fregit. In 
order to underftand the notions now entertained concern- 
ing thefe aétions, we fhall confider fome cafes applicable 
to each of thefe heads, beginning firft with dattery. 

Actions for a battery were ufually laid with an affault 
alfo ; infultum fecit, et ipfan verberavit, vulneravit, et malé 
traétavit, &%c. In the 22d year, a jury found that the defen- 
dant {truck at the plaintiff with a hatchet, but did not hit 
him; and they prayed the difcretion of the court as to the law 
upon the point, when the damages were ordered to be taxed 
for the affault only, and the judgment againft use defendant 
was, capiatur?, Again, where a defendant was found 
guilty of the ailault, but not guilty of the battery, the plain- 
tiff recovered damages for the former, and was amerced 
for the latter*. Thus an aflault began to be confidered 
as a diftinct and independent caufe of action. The day on 
which the battery and affault were laid, began to be confi- 
dered as of no confequence ; for where a battery was found 
to be on the day, and on a day after, and even where they 
found it on another day, it was held fufficient to fupport 
the declaration’, It was efteemed a good juttification in 
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affault and battery, to fay, that the plaintiff was in a rage, 
and the defendant only reftrained him from doing mifchier™. 
If a perfon had recovered damages in an appeal of mayhem, 
this was looked upon as a recompence only for the wound- 
ing, and he might afterwards have an aéction for the bat- 
tery’. However, in an action of battery, the plaintiff 
might give in evidence a mayhem°; as he was not to be 
deprived of redrefs for the mayhem, though he chof to re- 
fort to an inferior remedy. If a wife was beat, an action 
of battery lay for the hufband and wife ; and though the 
hufband only would have the damages recovered, yet, be- 
ing originally a redrefs to which the wife was intitled, it 
might be laid ad damnum ipforum?. An action of battery 
would lie for the mafte: againft any one who beat his fer- 
vant?, An action vi et armis would lie alfo for the taking 
away of his fervant”, and @ fortiori, for taking away his 
villain ; but if any one marffed a female villain, and after- 
wards took her away, the lord had no remedy wi et armis 
againft the hufband*. A man might have trefpafs for tak. 
ing away his eldeft font. Thefe were properly trefpaffes 
on a cepit et afportavit ; as was that de uxore abduéid cum 
bonis virt; in which it was held to be no plea t fay, that 
the plaintiff was divorced from his wife; for the aCtion was, 
for damages, which fhould equally be recovered, if they 
were married at the time". However, it was agreed, that 
where two were married before years of confent, the huf- 
band could not have this action till he had arrived at fuch 
age, and they had aflented or diflented from the mrag- 
riage *. ; 

Wuen trefpafs was brought for goods, it fometimes be- 
came a queftion, what fhould be conftrued a taking, and 
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goods were thrown into the fea in a ftorm, and he took 
them, and when he came to land he gave them the plain. 
iff ’s Servant, to his ufe ; and this was held a bar of the 
taking and trefpafs’. One tenant in common might have 
trefpafs againft another of things fevered from the land, as 
corn, hay, and the like; but not of things fixed to the 
freehold, for then they might have walte pre indivifo*. Yet 
where goods were left to an executor and another to diftri- 
bute, it was held, that trefpafs would not lie for the one 
againft the other*. Again, though an heir might have 
detinue of charters againft an executor, he could not have 
trefpafs*, The primé facie right was held to privilege 
fuch perfons from the imputation of trefpaffors. Where 
a perfon ating under authority of law any ways abufed 
that authority, he became a trefpaflor. As in trefpafs for 
taking and kijling the plaintiff’s horfe contra pacem; the 
defendant juftified as taking it damage feafant, and impound. 
ing ; and becaufe it had leaped feveral times over the pound, 
he tied it, and /o the horfe ftrangled itfelf; which plea was 
peld ill upon demugrer °, 

Wuek the writ was for breaking a houfe, or entering 
land, the plaintiff was not to alledge a continuance of the 
trefpafs, beeaufe it was a fingle act: but where it was for 
dtpafturing grafs, and the like, it might be laid with a con- 
pinudnto*, There was long time a doubt how far this action 
‘would lie for a leflee againft his leflor, and the contrary. 
This being for ‘a trefpals ui et armis, was thought not to 
Jie againft the leffor, though he had been guilty of violating 
his leflee’s poffeffion, in direét oppofition to his own leafe, 
This was upon the idea of the leffor’s frechold*, and the 
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right he had of entering upon any part of it; while the 
leffee was conftrued to have a precarious poffeffion, that 
made him little more than bailiff to his leflor. But the 
opinion of a farmer’s intereft was now altered, aud the 
plea of frechold had long been difregarded; therefore, 
where a leflor diftrained, or did any other act upon the 
land which in the cafe of a common perfon would be tref- 
pafs, the leflee for years might have trefpafs wi et armis ', 
On the other hand, where ir a leafe to one for life there 
was arefervation of certain trees; which trees the tenant 
cut; there it was held, that trefpafs v7 st armis would lie 
by the leflor againft the leffee for cutting the trees 8. Tref- 
pafs was a remedy grounded upon the actual poffeffion of 
the plainnff; therefore it was a rule, wherever a perfon 
was any way* put out of pofleffion, he could net maintain 
tre{pafs tul he had made a re-entry", 

RESPECTING trefpafs ir: general; it had long been held, 
that there were no acceflarics in trefpafs, but all were prin- 
¢ipals ; and therefore, that a perfon, by affenting after- 
wards to a trefpafs committed, was liable to an aétion 4, 
A wiit of trefpafs, as it was for a wrong done, was to be 
brought againft the wrong-doers individually, afd theres 
fore it would not lie againft a corporation, againft which . 
no capias could iflue*: and it was agreed, that more tref- 
pafles than one might be joined.in.gag writ. It was acom- 
mon plea in trefpafs for hunting, ‘gqday, that the defendant 
had Jicence'. In all actions of trefpafs, any matter ftated 
as a recompence to the plaintiff might be pleaded in dif- 
charge 3 as, recovery in another aétion; amercement in 
an inferior court™; that he had agreed with the plaintiff, 
for the trefpafs" , or, even fuch as was only in a courfe of 
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giving the plaintiff fatisfation, namely, that an ation of CHAP. XVH 
yeplevin was depending for the fame taking®. An officer ‘Soe ae 
might juftify in trefpafs under the procefs of a court, how- : 

ever erroneous; but not fo, if the caufe of action arofe 

without the limits of the court’s jurifdiGtion P. 

Bur not content with the writ of trefpafs in its old 4, sAiccabe 
form, they endeavoured to make it more univerfal, by en= the cafe, 
larging its {cope, and modifying its terms, fo as to adapt 
it to every man’s own cafe; in doing which they availed 
themfelves of the ftatute of Weftm. 2. authorifing writs to 
be framed in confimili café’, This novelty did not fhew 
itfelf till towards the middle of this reign; and when it 
appeared in court, it underwent a difcuffion and debate 
that indicated great doubt about the propriety and nature 
of the innovation. 

THE firft cafe of this fort, to be found in the Reparts, 

is in the 22d year; when an action was brought againft a 
man, for that he had undertaken to carry the plaintiff’s 
horfe in his boat over the Humber, fafe and well ; but that 
he overloaded his boat with other horfes, by which over- 
loading the plaintiff’s horfe perifhed, @ tort et a damagzs, 
@e. It Was objected to this writ, that it fuppofed no tort 
in the defendant, but on the other hand proved the plain- 
tif fhould rather have a writ of covenant. But it was 
faid by one of the judges, that the defendant committed, 
as it fhould feem, a trefpafs in oyerloading the boat, by 
which his horfe perifhed, and that the action would lie". 
Thus the notion of a trefpafs, or a malfeafance, was the 
principle upon which the application of this new remedy 
was explained, and juftified, even in this inftance, which 
feems to approach nearer to the nature of a contract. 

Ir was taking the idea of trefpafs in a very large fenfe, 
to confider this and fome writs which follow to be at all 
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SMAP. XVI. alliedto it. From this time to the 42d year, we find mene 


, A, 


tion of feveral ations, and di¢fa concerning remedies, 
which could be no other than actions formed upon the {pe~ 
cial cafe of the party, without including any trefpais, ex~ 
cept of the vague kind above fuppofed. It was faid, that 
fhould a contract be made between two men, that one 
fhould give the other’ rol. in cafe he would marry his daugh- 
ter, an action would lie for the money’, This action 
could not be fuch an one as we have hithertoin the courfe of 
this Hiftory met with ; for covenant, which feems the only 
writ applicable to fuch a cafe, would not lie but upon a 
deed ; it muft therefore have been a {pecial writ upon the 
cafe. We find feveral of the fame kind: an action againft 
a fheriff tor quafhing the plamntiff’s effoin in a plea 
of replevin before him, without the aflent of the fuitors*; 
an action againft a fheriff for a falfe return of tummons"; 
for directing a wrong officer to fummon a pannel, which 
was theretore quafhed*: an action of flander for calling 
the plaintiff traitor, felon, and robber’: an action againdt 
a man becaufe he took certain cattle from another, and offer~ 
ed them to fale to the plaintiff as his own, wha, confiding in 
his word, bought them, and they were afterwards taken from 
him by the true owner 7: all thefe were adtions of a new 
form ; thofe againft the fheriff being writs of deceit upon 
the cafe (mentioned under that name in the old Natura 
Brevium) introduced in the room of the writ of deceig 
which has been mentioned before, and were merely for the 
purpofe of recovering damages againft the fheriff. Two 
of them were fuch for which the old law provided no re - 
medy, matters of fcandal being wholly of {piritual cogni. 
zance ; and the laft being within the fcope of none of the 
common-law writs which we have met with in former 
reigns. 
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Tue fame may be faid of the following: Tre/pafs (fays CHAP. 2V% 
the Report) was brought againft an inn-keeper and his fer- =“ 
‘vant; upon which the plaintiff counted, that whereas it 
was a cuftom and ufage through all the realm of England, 
that in all common inns the inn-keeper and his fervants 
fhould take good care of what things their guefts had in 
their chamber in the inn, the plaintiff came to the defen- 
dant’s inn, and left certain things in his chamber there ; 
and while he was gone out, fome perfons came and took 
them away, through the neglect of the defendant and his 
fervants, per tort, et enconter les peas, and to the damage 
of the plaintiff, &c. and he had (fays the Report) a writ 
upon the whole matter according io bis cafe ; and the action 
was held good *. 

Iw the foregoing cafes there was no debate upon the 
form of the action; in the following fome few obje@tions 
were ftarted, which ferve to give a better idea of the 
notion they then entertained of thefe fpecial writs. An 
action of trefpafs was brought againft a farrier, for that 
being employed to fhoe the plaintiff’s horfe, guare clavum 
Jixit in pede wagui fui in certo loco per quod proficuum equi fut 
per longitm tetnpas amifit, c. To this writ it was objected, 
that it was in trefpafs, and yet was not laid vi ctarmis. It 
was anfwered, that the plaintiff ’s writ was according to bis 
‘eafe, and therefore good; and though it was ftill urged 
that the writ fhould fay vi et armis, or malitiosé fixit, and 
if any trefpafs was'done, it ought to be againft the peace, 
yet the writ was held good ®, 

Tuts feemed to be giving up the idea of trefpafs intirely. 
But notwithftanding this reafoning, we find the name was 
ftill preferved ; for, two years afterwards, there is a report 
of a writ of tre/pafs fur for cafe brought by a man againft a 
furgeon, much upon the fame ground as that jut smentioneds 
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CHAP. XVI, The writ ftated, that the plaintiff’s right hand had been 
hurt, and the defendant undertook to cure it, but by the 
negligence of the defendant, and his want of care, his 
hand was made fo much worfe, as to become a mayhem, 
@ tort et a fes damages, and the writ was neither vi et armis, 
Mor contra pacem. However, this was held good, and 
treated as an action of trefpafs: and vet, becaufe it did 
not alledge force and arms, and contra pacem, it was con- 
fidered, fo far, as differing from trefpafs, properly {o call- 
ed; and for that reafon it was the opinion of one of the 
juftices, that the defendant fhould be admitted to wage 
his law *. 

‘Tue following is termed by the Reporter trefpafs upon 
the cafe, and yet is laid vt et arms, and contra pacem. It 
was brought againft a miller, and the wnt charged, gud 
cum pradicius Johannes, Se, et anteceffores fui u tempore 
cujus memoria non exiftit, molere debucrunt fine multurd, 
&c, praditlus defendens, Fc. pradidium qurentem fin: mule 
turd molere vt et armis impedivit, &c. Upon this the” 
plaintiff declared, that when he came to have his corn 
ground, the defendant took two bufhels, &c, with force 
and arms. It was objeéted to this, that as the plaintiff, in 
his declaration, flated that the detendant took tall, he mig! 
have had a general writ of cepit ct a/pertavit his corn with 
torce and arms, and not this fpecial writ. ‘To this it was 
aniwered, that furely the plaintiff, if he had fuftained an 
injury, was entitled to a remedy applicable to his cafe. But 
the court decided, that as he muft have brought a general, 
writ if all his corn had been taken, fo he muft if part was ; 
and therefore it was held that this wnt was not good4, 
However, about thiee years afterwards the fame writ was 
held good*. Again, we find an action of trefpafs againft 
a woman for burning the plaintiff’s houfe with force and 
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rms. There was no debate upon the form of the writ, CHAP. Xv 
though the jury found that the houfe was burnt by negh- 
gence, and not with force and arms, or malice, and that 
the houfe in queftion was :ented by the woman from the 
plaintiff, from year to year . Le 

From the foregoing inftances it appears not to have 
been well agreed when the proper remedy was a general 
common law writ of trefpafs, and when a fpecial writs 
nor again, when a fpecial wnt fhould be laid uz et armts, 
and when not. ‘Thefe were difficulties in this new reme- 
dy, which were left to be fettled by the refined notions 
that obtained in after-times upon this fubjeé&t. The great 
motive to inferting vi et armis was, that the plaintiff be- 
came thereby entitled to procefs of capias, and the defend- 
ant could not wage his law, whereas in a writ not con- 
taining that fuggcftion, there lay only difringas, and the 
defendant might wage his law. 


Tus far of particular actions: we fhall next {peak of Proceedings 
the proceeding and procefs, which were more or lef ap- PY Pills & 
plicable te all the foregomg writs. Whatever conjectures 
may be formed concerning the origin of proceedings Ay bil, 
it is beyond all queftion that actions were brought in this 
way during all this 1cign, and the books are full of them. 

But we arc not enabled to pronounce upon the nature and 
properties of this new method, as no debate arofe upon it. 
We can only fay, that they proceeded by bill in all the three 
courts, of king’s bench, common pleas, and exchequer ¢ 
that the bill begun 4. queritur de B. &c. and went on as a 
common writ, nor does it appear, from any of the cafes 
reported, that in bills in the king’s bench there was any 
mention of the cuflody of the marfhal. If that was the 
ground of jurifdiction, it was fo underftood, and not 
thought neceflary to be alledged. The bills in the exche- 
quer are in general agairft fheriff, who may be confi- 
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CHAP. XV dered as privileged perfons, in the light of king’s officers. 
ee The bills in the common pleas were fometimes for and 
againft attornies. There is one brought gui tam pro do< 
mino rege, quim pro fripfo; and was for an affault by a 
perfon, who, being plaintiff in an action in that court, 
was, while bringing a writing thither to prove his cafe, at- 
tached by the defendant®. This being a contempt of the 
king’s peace and juftice, might for that reafon be con- 
fidered as the fubject of an action in that form. It was laid 
down, tiat a perfon might have an appeal by bill in the 
king’s bench of any matter that touched the king, whether 
mediately or immediately*. For further information on 
this fubjet, we muft wait till we arrive at later times, 
when they began to fpeak more plainly about the com- — 
mencing of actions by vill, and the extent of this privi« 
lege was explained upon certain and fettled rules. 

THERE was another courfe by which matters ufed to be 
commenced or forwarded in court, which was by furmi/e or 
fuggefiton. In ore fenfe of thefe terms (and the original 
ene), m all probability, nothing more was miat than a 
verbal application, praying that procefs might, iflue for 
carrying on a fuit already commenced ; and in that fenfe 
we frequently meet, in the Reports of this reign, with a 
fuggeftion to the court’, But there certainly was in the 
exchequer an original commencement of a fuit, as has been 
mentioned in another place, by a mere verbal furmife or 
fuggeftion* ; and though this was fometimes difputed in 
the cafe of common perfons, yet it was ftill held to be the 
courfe of that}court, and, in the cafe of the king, was not 
attempted to be withftood!. This was the fhape in which 
that proceeding firft thewed itfelf, which afterwards grew 
into an information, 


§ 30 All, 14. & Wid, ant. vol. Il, 42ge 
hor Aff. 5. 140 AT 35. 
§ Patim, 


PLEAD- 


ENGLISH LAW. oo 


Prrapine in caufes was carried on through great part CHAP. 
of this reign much in the way in which it was defcribed sow ue? 
in the former period; but it is faid™, that about the ried 
middle of this reign it became the practice to draw up the 
declaration and pleas out of court, and deliver them in 
writing to the prothonotary, from whom the adverfe party 
received a copy, to enable him to give in his plea in an« 
fwer. The book intitled Nove Narrationes is adduced as 
a confirmation of fuch conjecture. But this feems to give 
fittle credit to a conje€ture otherwife without foundation. 
There appears nothing in the Reports of this reign to af- 
fure us of any fuch alterations ; for they ftate the pleading 
on both fides in the fame manner as the Reports of the 
time of Edward II. as though they were debated vivé 
voce in court, Yet it cannot be denied, that, towards the 
latter part of this king’s time, pleading was~brought to 
more certainty and fyflem than it had before exhibited ; 
fuch as it was natural fhould follow from the deliberation 
with which proceedings might be penned when drawn out 
of court: It i therefore truly faid by Sir Matthew Hale, 
that pleadi ‘were now fomewhat more polifhed than in 
the formes reign, without running into uncertainty, pro- 
lixity, or obfcunty®. The putting of pleadings into writing 
was the firft ftep towards the refinement and ,fubdety uf 
feted by pleaders in after-tumes; though at prefent they 
went no further than was neceflary to bring the matter 
in queftion before the court with due clearnefs and pre- 
cifion. 

SUFFICIENT has been faid, in {peaking of different ac- 
tions, to give fome idea of the fate of pleading at this 
period: what remains to be added will be very fhort and 
general. It feems, that in the beginning of this reign the 
erder of pleading to the count before the writ began to 
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« Sway. XVI. obtain in pradtice ; for it is faid in the 4th year, that after 
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oyer of the writ (which was neceflary previous to its being 
pleaded to) the defendant fhould not plead to the count °; 
and though afterwards ? the contrary was permitted, yet a 
few years after, namely, in the 30th year, it feems to have 
been fettled in the following way: that a defendant fhould 
plead firft to the jurifdiGtion, then to the perfon of the plain- 
tiff or defendant, then to the count, then to the writ, and 
laftly to the aétion?. There might be reafons of conve« 
nience and propriety which contributed to eftablith this 
courfe. When pleadings were put into writing, it was na- 
tural that the count fhould become more ftriét and formal ; 
and, as It contained the fubftance of the writ, it was 
fufficiently full and explicit to become the firft obje& of cri- 
ticifm to the defendant, as the writ had been in earlier 
fimes'; the defendant therefore in his defence was ex- 
pected firft to take notice of that, or intirely to waive all 
objections to it. 

Tue fafhion of thefe times was to ftate fpecial matter 
of juftification or title in almoft all aétions, and to avoid as 
much as poffible the general iffue : this led f much vying 
and revying on both fides. Perhaps this arofé?from the 
nature of affifes and real actions, which being fpecial in their 
form and fog.the trial of fome title, neceflarily called upon 
the parties to be particular in their pleadings: the perfonal 
ations in ufe naturally partook of the prevailing tafte; not 
to mention, that in trefpafs and replevin fome queftion of 
titfe was very often litigated. 

WE have feen in the preceding reign‘, that the prac- 
tice of examining the fec?a of the plaintiff had ceafedy 
though they flull continued to be produced : but fince they, 
had thus become almoft ufelefs, it may be doubted whe 
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ther now they continued even to be produced; at leaft, CHAP, xX¥R 
there is no mention of the /eéa all through this reign; tho? Gerry af’ 
the formal conclufion of declarations by inde producit fec- Ea. 2 
tam, as it was fill ufed, preferved a remembrance of the 

old practice. Thg fec?a, however, were ftill produced by 

a defendant, who waged his law, though it may be pre- 

fumed they were never examined ; as the only object of 

fuch examination had formerly been, to confront them, 

and weigh their evidence againft that of the plaintiff’s 

feéta. 

Tue faw-wager did not fee to be fettled upon fuch 
fixed principles, as to leave no doubt about the inftances 
where it fhould, and where it fhould not, be allowed: we 
find fome difference of opinion upon this point. The 
ftate in which this piece of old law ftood in this reign, 
‘Will be better underftood from a fhort view of fome ad- 
judged cafes. 

We have before feen, that a defendant was not permit- 
‘ted to wage his law againft an obligation: however, tho’ 
he could not deny the obligation, and the debt grounded 
thereon, in this a he was allowed, in an action upon a 
deed, the privilege of waging’his law of non-fummons, and 
the like, in the fame manner as had lony been ufed*. The 
following are fome inftances of law-wager. In accompt, 
the defendant faid, that he gave the plaintiff a ftatute for 
the debt, and a tunnel of wine for the damages ; to which 
the plaintiff repliedy,that he never regigived them, and ten- 
dered his law, which was received' ; the ifflue being con- 
fidered as in the nature of the general iffue in detinue, 
where the law-wager was the common tial. In an aétion 
of accompt where the receipt was alledged to be by the 
hands of another, the law-wager was allowed"; the fame 
alfo in debt upon the arrear of ag account *. 
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Ty detinue of charters law-wager was allowed % not- 
withftanding it was urged, that charters being things re- 
lating to the freehold, ought to take the action out of the 
common courfe, like an obligation upon which an action 
of debt was founded. In another actiori, fome years after, 
for detaining charters, this matter was argued again, and 
a difference feems to have been taken between a general 
declaration for charters, and one that fpecified the charters 
detained ; upon which the plaintiff had leave to amend ; 
and, after fpecitying the charters, the defendant was forced 
to plead to the country*: this, however, was of a bailment 
to the predeceflor of the defendant, who was dean of a 
church, which was an additional reafon for putting it to the 
countr ye 

Ir was held, that law-wager fhould not lie in debt for 
recovery of rent, becaufe it was connected w.th the realty *. 
The rent in this cafe confifted not in money, but in corn 
and other things; and the action was laid, not in debt, 
but as for a detrnet of thofe articles; upon which ground 
it was that the defendant offered his law-wager 5 and upon 
the above reafon it was refufed. 

In an attachment upon a prohibition, the defendant was 
not fuffered to wage his law; for it was faid, that fing in 
the fpiritual court was a tre{pafs and contempt of the king’s 
writ and authority, and in fuch cafe no wager at law couk 
be allowed’. Notwithftanding ned -proaantae it wat 
allowed in a fubfequent cafe, though in another they ree 
turned back to the firft refolution, and fo fettled the law‘. 
Indeed it was held generally, that no defendant could wage 
his law againft the king ¢, for which reafon it was never 
allowed in the court of exchequer. It was held, thai 


Y 38 Ed. TIL, yr a » ¥8 Ed. IIL. 4. a, 
= 44 Ed TIL qs, b. © 24 ELIMI, 39.0, 44 Ed IML. 32. 
a soEd, UL 16, b © so Ed, IIL, 7. 


where 


whete a teftator might wage his law, his executors might 
alfo *. 

Tux. trial by proofs, which is fo often mentioned in 
Glanville and Bra@ton‘, continued ftill in ufe, though its 
application was extremely circumfcribed. It feems to have 
been reforted to only in fuch cafes where the matter could 
not, by contruction af law, be fuppofed to be within the 
knewledge of the pais or country. The moft common 
inftances we meet with of this trial were, where the huf- 
band was alledged to be alive in another county. Thus, 
in an affife brought by « woman, que fuit uxorB. the te- 
nant faid, that B. was alive in another county, and he was 
ready to prove it; that is, ts put it on the trial by proofs. 
Te this it was anfwered by the other fide, that this amount- 
ed to the iffue of covert baron, which was triable by the 
aflife ; therefore they prayed the affife might pafs. But it 
was the opinion of the court, that this point had formerly 
been always tried by proof, and fo it muft continue ; yet, 
they faid, had the affife been brought without the plaintiff 
alledging gue fart uxor B. it would have been otherwife. If 
the deed of ananceftor was pleaded, and it was contended on 
the other fide that fuch anceftor was alive in another coun 
ty, or beyond fea; it was the opinion of fome, that this 
fhould be tried by the affife, and not by proofs*. In an af- 
fife againft baron and feme, the baron did not appear, but 
the wife did, and pleaded the death of the baron ina fo- 
reign county; upon which the plaintiff prayed the affife, 
without alledging the baron to be alive in the firft county : 
byt this creating a difficulty, the juftices adjourned it to 
Weliminfter, where it was adjudged that it fhould be tried 
by proofs*. Again, in an appeal in the king’s bench, by a 
woman, for the death of her hufband, in the county of 
B. the defendant faid, that he was alive in the county of NV. 
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and they had a day given them to bring their preoft on both 
fides ; one to prove the death, the other the life of the par- 

i, This tnal in appeal was confidered as peremptory 5 
and therefore, if there was a doubt of fucceedmg, they 
would withdraw that plea, and plead the general iflue, not 
guilty *. 

Tue foregoing trials were all upon one point: the fol- 
lowing was of another fort. In an affife there arofe the 
iffue, whether the priory of D. was donative and remova- 
ble, or perpetual; and the Reporter fays, it fhould feem 
this ought to be tried by the affife, and not by proofs; be- 
caufe it lay in the knowledge of the pais, whether the 
priors had enjoyed the land all their lives, and aéted as 
lawful owners all that time . but it was faid by Percy, that 
as the prior was a prior alien, and the chief priory was be- 
yond fea, it fhould be tried by proofs'. It may be obferved, 
that the formal words by which a party fignified, that he 
meant to make out what he afferted per pais, namely, that 
he was ready to versfy it, feemed to import a higher conft- 
dence in this decifion than in any other ; and again;?-while 
the evidence of proofs could no more than prave the mat- 
ter on one fide and the other, the determination of the jury 
was called verediéium, that is, as it fhould feem, a verity 
not to be controverted. ; 

Tere were other methods of enquiry, which might be 
called trials per proves, and were the remains of the old 
jurifprudence. A recovery by default in dower on a petit 
cape was pleaded in an affife, and the plaintiff faid the land , 
in queftion was not comprifed in that recovery. This was 
to be tried by the fummoners and viewers in the firft action 3 
and if it had been upon a grand cape, then by the fummons 
e¥s, viewers, and pernors™. In other cafes, where lang 
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was to be identified, there was a mixed trial, confifting CHAP. Xvy 
partly of the pais, and partly of proofs: as where, in an ow ae 
affife, there arofe an iflue, whether the land in queftion 
was extended, and putin execution under a ftatute mer- 
chant ; there procefs was awarded againft the extendors to 
be joined with the affife to try the iffue *, Where a recovery 
was pleaded in a former affife before the fame juftices, and 
the plaintiif faid they were not the fame tenements, he put 
himielf to prove it per primos juratores et per altos, and it 
was tried in that manner®. This trial by the former jy- 
rors, by others, was very common where a former ree 
covery was in queftion?. The practice of joining the 
witnefles in a deed to the pannel of jurors, was very an- 
cient, and continued ftill im ufe, as will be feen prefently. 
ANOTHER mode of trial was by the certificate of the 
bifhop, who had cognizance in certain queftions of a fup- 
pofed fpiritual nature. Much debate had been occafioned 
‘by the contefts about fpiritual jurifdi@tion between the Jay 
and ecclefiaftical courts. When the grand bounds of thefe 
two tribunals were fettled by parliament, and by long 
ufage, thee apparently ftill remained difputes about terms, 
which led into many fubtle explanations and artificial dif- 
tingtions. Though it was beyond all queftion, that, in 
cafes of general baftardy, matrimony, profeffion, divorce, 
and fi like, the court chriftian was to determine ; yet it 
was held, that even thofe points might be brought into de- 
pate in fuch a way, as to draw the cognizance of them 
from the fpiritua] to the lay tribunal. Jt depended there~ 
fore upon the pleading; and the form of the iflue 4, whe- 
ther they were to be tried by certificate, or per pais. So 
tidutely’ were thefe petended diftin@tions refined upon, 
that they did not always efcape the charge of contradiction. 
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In an affife by baron and feme, it was alledged by the 
tenant, that there had been a divorce between the plain- 
tiffs, and one of them’ had fince beeh married to the te- 
nant, therefore fhe was the wife of the tenant, arid not of 
the plaintiff. After much debate and argument, it was 
held, this fhould be tried by the pars, and not by certificate 
of the ordinary ; and this was on account of the conclufion 
of the plea, et effent nient fon feme': for if he had refted 
upon the divorce only, that being wholly a fpiritual matter, 
muft have gone to that tribunal ; but the conclufion being 
a matter in pais, brought the whole before the coyntry*. 
This diftinction may help to reconcile many of the cafes, 
Thus, where the iffue in guare impedit was void, or not 
woid, it was to be tried by the country ; but otherwife if it 
had been fuli, or not full; for plenarty was to be tried by 
the court chriftian', which alone could judge of it. Where 
the iffue was, whether the maker of a deed was profefled 
the day he made it, it was tried by the country; becaufe, 
though the profeffian was properly to be tried by the certi- 
ficate of the ordinary, yet here the profeffion was admitted, 
and the doubt was only upon the time when the deed was 
made". Onthe other hand, where imprifonment was al. 
ledged in the ordinary’s prifon, at the time of the outlawry, 
it was tried by certificate*. It feems, that 1t had become 
the practice to try by the country even the direét queftions 
of profeffion, general baftardy, andthe like, if alledged in 
a perfon who was dead, pra ftranger to the action. This 
had been done in fome pofleffory actions, particularly in 
affifes, where difpatch might be thought fome apology for 
the innovation; but this was not univerfally approved, and 
they feem to have recurred fometimes to one tribunal, and 
fometimes to another, according to the opinion of different 
judges’. 
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Upon the whole, the law feemed to fland thus: That CHAP. XV 
the ifluengnt feme or not femeeevert, of fole parfon or not Se i 
parfon, bern before efpoufals or after, and the like points, 
which were mere temporal facts, were to be tried by the 
pais; but the direct points of general baftardy, ne ungue 
accouple in loyal matrimony, profeffion, bigamy, divorce, 
ability in a parfon, and the like matters of fpiritual cogni- 
zance, wete to be tried by the bifhop’s certificate. Yet, 
ewing to the forms of fome actions, as well as to the way 
of pleading above ftated, thefe direct iffues on {piritual 
matters were moftly avoided. Thus, where a woman de- 
manded land of her own poffeffion, o: of a pofleffion with 
her hufband, as in anaffife, in a cui in vita, and other poflef- 
fory writs, the iflue of ze ungque accouple, &. could not 
arife: but it was otherwife in dower, agd an appeal de 
morte viri, for there fhe claimed through her hufband 2. 
The nature of poffeffory actions was fuch, that the above 
iffues feldom arofe between the parties, but conne&ted with 
fuch circumftances as made them very proper objects to be 
enquircd of by the countty ; which confideration was affift- 
ed by a general propenfity rather to commit the trial to a 
jury, thah to the ecclefiaftical judge. 

In proportion as any of the foregoing trials gave way, Trial per pait. 
the trial by the country fucceeded in its place: this mode 
of trial became every day more common. As it grew 
more frequent, its nature and properties were more difcuffed 
and better underftoods" and the rules by which it was to be 
governed became fettled upon principle. The learning upon 
this mode of trial confifted in the qualifications of the ju- 
rors, the manner of giving their verdidt, and the fubject 
matter that was within their cognifgnce. 

Tue idea of jurors being of the vicinage where the 
fact to be tried had happened, was in fome meafure given 
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CHAP. XVI. up; for they were pow to enquire for the body of the 
ig Ererd county, «and it was fufficient if there were twp of the 
hundred to inform the rélt : however, it was a gotd caufe 
of challenge if there were no hundreders*, Uf the yenue 
was awarded out of two counties (as it was in fome cafes} 
each fheriff was to return twenty-four jurors, and there 
ought regularly to be fix of each upon the inqueft; 
tho’, fhould it appear upon examunation of the-jurors that 
there were not fix in town, the inqueft might be fupplied 
from others >. In all cafes where there were not fufficient 
of the jury returned, after defaults or challenges, the 
plaintiff might pray a tales, as tt was called, to the amount 
of ten, but not further®; for tho’ decem tales was com- 
mon, fays the book, we never heard of undecim tales: 
notwithitand in an attaint eighteen tale: were allowed 
to make up the jury of twenty-four*, Where an aflault 
happened in Weftminfter-hall, and it was profecuted by 
bill in the king’s bench, a jury was awarded of thofe per- 
fons who kept fhops in the hall*. In order that the jury 
might be above all exception, the caufes of challenge were 
very numerous : thefe were either to the array, or to the 
polls, If a juror was nominated by either party, if the 
Sheriff was des robes, as they called it, to either party, 
thefe were challenges to the array; the fheriff. not 
being fuppofed fufficiently impartial to return au indif- 
ferent jury’. If a juror was a re] even in the re- 
mote degrees, as in the eleventh d wr if he held land 
in leafe of either party, it was a gped challenge to the 
poll. When fuch diftant apprehenfions of favour in ju- 
rors were regarded as legal objedlions, it is eafy ta imagine 
how much argument might be raifed on the fubject of chal. 
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- roners 5 gud if, it was found again the theriff, the vsnire 
would be: direGied to the caronegs. A challenge of the 
pails would be tried by two of the jurors already {worn, if 
fo many were fworn, otherwife by fome perfons de circum~ 
ey me ag 

We have feen the method which had got into ptidtice 
in the time ‘of Edward I. of compelling a jury to agree in 
their verdi&t. This authority over jurors feems to have 
been exercifed by judges with very little fcruple. Some 
inftances of the treatment experienced by jurors in this 
reign will fhew the notions entertained by our anceftors 
concerning this proceeding. In the eighth year of the 
king, in a writ of mortaunceftor, a juror who had delayed 
‘his companions a day and a night becaufe he would not 
agree with them, and this (as the book fays) without any 
good reafon, was committed to the Fleet, and was after- 
wards let to mainprize, till the court were advifed what 
ftep to take with him. In the third year, where, in an 
a@iion of trefpafs, one of the jury would not agree, the 
judge took the verdict of the eleven, and committed the 
twelfth te prifon*, ‘Ihe fame was done in the twenty- 
third year', But the q@king a verdict ex dite majorts par- 
tis juratorum, tho’ conformable with the old practice, 
began to go out of ufe towards the latter end of this reign; 
for.in the fortieth year, when eleven gave their verdict 
without affent of the twelfth, they were fined by the 
juftices *. 

In the next year this point was debated, and finally fet- 
tled. In an affife, all the jurors were agreed except one, 
whe’ ‘could not be ‘brought to cohcur with them; they 

ete therefpre remanded, and remained al] that day and the 
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CHAP. XVI. next without eating or drinking; and then, being afked 
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by the juftices if they were agreed, the diflentient anfwered 
Ne, and that he would firft die in prifony upon which 
the juftices took the verdict of the eleven, and committed 
the fingle juror to prifon, But when judgment was prayed 
in the common bench upon this verdict, the juftices were 
unanimoufly of opinion, that a uerdidt from eleven jurors 
was no verdift at all: and when it was urged that former 
jedges had taken verdicts of eleven, both in an affife and 
trefpafs, and particularly mentioned one taken in the 
twentieth year of the king ; Thorpe, one of the juftices, faid, 
that it was not an example for them to follow, for that 
judge had been greatly cenfuied for i1t°, and it was faid 
by the bench, that the juftices ought to have carried the 
jurors about with them im carts till they were agreed. 
Thus it was fettled at the clofe of this reign, that the ju- 
rors muft be unanimous in the verdict, and the juftices 
were to put them under reftraint, if neceflary, to produce 
fuch unanimity. If the jurors, when committed to the 
care of the fheriff, ate or drank or went at large, the ver 
di&* was void, and the party might have a new venire?, 
It happened, when a jury weie put together to coufider of 
their verdict, one of them fecretly withdrew himfelf; for 
this contempt he was fined and imprifoned, and another 
{worh in his place’, This compulfory power over 
jurors extended even to the pannel , for where a falfe return 
of jurors was made by the bailiff of a franchife, the juftices 
reformed the pannel *. 


To relieve themfelves from the difficulty of deciding, 
the jurors might find their verdict at /arge*, as it was call- 
ed; that is, they might ftate the fpecial circumftances, and 
leave it to the diftretion of the court to make the conclu- 
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fom thereon: and they might do this, as well on a fpecial CHAP. 2VZ 
as a'gentral ifuet. In fuch verdicts, it was not uncom- rn 
mon for the juty to find fixes, and other matters of rccord ; . 

for though they could not be compelled to find matters of 
record, they might, if they fo pleafed *. 

‘THERE was great doubt, how far the jurors might 
take cognizance of matters that happened out of the county ; 
nor does there feem to have been any principle yet agreed 
upon, which enables us to pronounce with confidence as 
to the general law upon this point. Perhaps, the diftin@ 
jurifdiGtion between counties depended much on the fame 
fort of reafoning as that between the fpiritual and temporal 
courts; fo thar though the jury of one county could not 
find a fact which was zeceffarily of a local nature, and had 
happened in another county, yet they might judge of mat- 
ters that were only accidentally fo, or dependent upon fuch 
local faé&t. Thus it was held, that the jurors in affife 
could not find a dying fcifed in another county, but they 
might find the dy:g fimply*. It may be obferved, that 
the general propenfity of courts was, to confine jurors to 
the cognizance enly of fuch things as happened within their 
own comnty. 

Ir there was any doubt concerning the competency of 
the jurors of one county to take notice of facts happening 
in another, there was not Jefs difficulty in deciding from 
what county the jurors fhoyld be chofen to try an iffue 
when joined. It was ufual in pleading, for the parties to 
alledge the locality of fats conformably with the real truth , 
fo that in the courfe of pleading, two or more different 
counties might be mentioned as the places where feveral 
feenes of the tranfaCtion in queftion had pafled. When a 
faét was faid by one party to have happened in the county 
of 4. and by the uther in the county of B. and the writ 
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fome technical diftindlions to afcertain whence the jurarg 
fhould be brought to try the fact in difpute. One fort of 
reafoning prevailed at one time, a cifferent one at another ; 
and there feems to have been very few cafes where any 
fixed rule was laid down, to govern the court in award- 
ing the vensre facias to one county or another. 

Ir was repeatedly debated, whence the vicinage fhould 
come to try the iffue of villenage, It feemed natural to try 
this by the vicinage where the villenage was alledged to 
be, and fo it was in the old iaw¥%. We find in the 39th 
of the king, that practice ftill continued ; for being at iffue, 
whether the demandant was a villain regardant to the 
manor of J.1n the county of NM, or a baftard; and the 
manor was in one county, and the birth alledged in ano- 
ther; the venue was awarded in the coumy where th¢ 
manor was”. But in the next year, when an iflue arofe 
like the former, the venue was not awarded where the ma~ 
nor lay, but where the writ was brought*. Again, in the 
43d year, an iflue of villenage arifing, the venue was 
awarded where the manor lay, and not where the birth was 
alledged >. Yet the next year, they feemed to haveeturn~ 
ed back to the practice of the year 41 ; and that feemed ta 
be relied upon as the better opinion®. But in the 47th 
year, the court were ftillin doubt ; and in order to fettle the 
practice, they fufpended the iffue of the vensre till they had 
confulted parliament, whether the wenue fhould be of the 
county where the villenage was alledged, or where the writ 
was brought‘. What was the refult of this application 
of the judges, we do not know; but in the soth year 
there was a petition to parliament, praying, that where- 
ever a queftion arofe concerning a man’s birth, in pleas of 
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freehold or inheritance, the inqueft might be of the county CHAP 2¥%, 
where the birth was laid, and not where the writ was “gy. HL 
brought ; this petition, however, was retected *. ‘ 

THE two guides for fettling the venue feemed to be the 
land, and the fad? alledged; and when the balance was 
thought to ftand equally between them, there was fome- 
times a venue from both. Where it was indifferent, the 
jury naturally came from the county where the writ had 
fuppofed the tranfaGtion. All this will be bettcr under- 
ftood by fome examples. In the firft place, of ]and. It 
was fettled, that in debt for rent un a leafe for years, if 
any fact, as payment, an agreement, or the like, was 
alledged i in another county, it fhould, notwithitanding, be 
tried where the land lay‘, although there was an iflue 
upon the very deed granting the leafe®&. In a wnt of per 
que fervitic, non-tenure was pleaded; and though the 
manor was in NV. and the writ brought there, yet, the land 
being in S. the venue came from thence *. 

SEcoNDLY, asto the faé. Ina writ of annuity, where 
the feifin was alledged 1 a different county from that 
where the land lay, and that where the writ was brought, 
the vente came frotgrthe county where the feifin was al- 
ledgedi, In debt by an adminiftrator, the defendant plead- 
ed, that the deceafed made executors, and diedin a foreign 
county; the plaintiff replied, that he died inteftate: here 
the venue was in the foreign county*. A releafe was 
pleaded ; the venue was, where the deed bore date, and 
not where the land lay. Ina plea of covenants perform- 
ed in a foreign county, the venue was from thence; and 
this was laid down as a general rule™; but not fo where 
conditions were pleaded, and alledged at another place*. 
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If imprifonment’ was pleaded, the jury was to come front 
the place where the imprifonment was alledged*®. In an 
action of debt, there was a plea of a bailment in pledge at 
£. and the venue was awarded from ZL. In dower, where 
the tenant pleaded elopement of the demandant from her 
hufband at D, in the county of S. amd refiding with the 
adulterer in London, the venue came from London’. In 
agcompt, the defendant pleaded infancy at the time of the 
receipt, and {aid, that he was born at B. in another county ; 
but the jury came from the county where the receipt was 
alledged?. Again, in guare impedit, upon difability 
pleaded, the plaintiff faid he was examined at D. in the 
county of C. znd the writ was brought in D, but the jury 
came fiom C'. When the venue was governed by the 
fact, it always followed the plea of the defendant, and not 
the replication; as where the defendant faid, that the 
plaintiff and others took away his wife in the county of KX. 
and there detain her; the plaintiff replied, that fhe was at 
large in C. here the venue came from K*, Sc when the 
tenant pleaded a warranty in the county of S. and the 
plaintiff replied, that the warrantor was ftill alive in D. 
the venue was from S.*; thefe beingteafes where the fact 
alledged by the defendant would in fubfequent times have 
been traverfed, and fo brought direétly in iffue. 

A REPLEVIN was brought in Middlefex, the defendant 
avowed for homage; the plaintiff pleaded tender of ho-~ 
mage in the county of Suffex, and the venue was awarded 
in that county". Where there was eloignment in one 
county, and receipt in another, and iffue was joined on the 
receipt, the venue was in the county where the receipt 
was alledged*. In an affife of rent, upon the iffue of me 
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cherga pas, the venue came from the county where the CHAP. xR 
deed was made; which was faid to be a conftant rule retard 
where non eff facium was pleaded’. Yet, in a guare im- 

pedit, it was doubted whether the deed of grant of the 

advowfon fhould be tried where it was made, or where the 

church was ?. 


THe following were inftances where a venue of two 
counties was agitated or awarded. In an affife, they were 
at iffue on a fpecial baftardy, and the cfpoufals and birth 
were alledged in a foreign county. “There feemed an in- 
clination to try it by a venue of both counties *; but in the 
next year a baftardy alledged in a foreign county was tried 
by the affife>. Yetin the fame ycar, where a baflardy was 
alledged in an affife, it was tried by a venue of both coun- 
ties, though not without long argument®. And thus 
ftood the law as to baftardy at the clole of this reign. In 
trefpafs in the county of @. the defendant juftified for com- 
mon appendant to land in the county of W. and the venue 
was awarded of both counties*. Where trefpafs was laid 
in B. againft two, and one defendant pleaded not guilty, 
and the other a releafe at 4. there was a venue of both 
counties ®. Again, where a releafe was pleaded, and the 
party replied that he was within age when he executed it, 
the venue was awardéd both of the county where the deed 
was made, and where he wasborn’. As a venue might 
be had out of two counties, fo might it out of two diftrias, 
or fmaller jurifdictions. In an affife of common’ in one 
franchife, appendant tv land in another franchife, the ju- 
rors were to. come from both the franchifes ; and it was 
faid, the affife could not be taken by the men of one fran- 
chife alone, any more than in an affife in confinio comitatus, 
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Again, in an appeal of mayhem in the ward of Cheap, the 
defendant pleaded fox affault demefne, and in his own de- 
fence, in the ward of Cornhill; and the jury came from 
both wards*, 

IF no venue was laid in the plea (which fometimes, tho’ 
not often, did happen), the fact was taken to be in the 
county alledged by the plaintiff!. The option of the plain- 
tiff to chufe the county in which he would bring his action 
feemed of little value; for ifhe laid it in a foreign county, 
he might be brought back, by the pleading of the defen- 
dant, to try it in the true one: or if he brought it in the 
true county, fome juttification or difcharge might be fet 
up, which would carry the trial to another; the confe- 
quence of which was, that there was little debate about the 
venue which the plaintiff chofe for his declaration. ‘There 
are, however, fome determinations upon that point. It 
was held, that an action of accompt againft the bailiff of a 
manor fhould be brought in the county where the manor 
was. ~ Detinue might be brought either where the detinue 
or where the bailment was alledged. Warrantia chartea 
might be brought in another county than where the land 
Jay*. An action on the ftatute of labourers might be 
brought either where the retainer yas, or where the de~ 
parture of the fervant was alledged'. An attachment on 
a prohibition was to be brought where the fummons to 
appear had been ferved™. Where a perfon was taken in 
one county, and carried into another, it was faid, there 
might be feparate actions of falfe imprifonment: the fame 
where a diftrefs was taken in one county, and carried into 
another", A guare impedit was to be brought where the 
préferment Jay that was in queftion ; but we find the king 
brought a writ in a foreign county, and it was held 
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well°. Forfeiture of marriage was to be brought where CHAP. XV&, 

the tender was’; a writ of ward in the county where the ress irra 

land lay. is 
WueEneEVER the witnefles to a deed were joined with 

the jurors, they fo far differed from the pannel, that they 

could not be challenged, nor was their concurrence necef- 

fary to complete the verdict’. It was a rule, that the 

jurors fhould be exempt from attaint, if the witnefles 

agreed with them ; but if they diffented, the jurors were 

lable, as in other cafes. Procefs might be had againft 

witnefles, even where a deed was not denied directly, but 

the iffue was upon the effect and confequence of it; as, i ne 

charga pas per le fait, ne releafa pas, and the like*. 
Viry litile has yet been faid on the procefs of capias, 

and writs of execution: the latter are paffed over in filence 

by Bracton, and it was of late that the former had become 

of much ufe. We have feen that the writ of capias, be- 

inz a procefs of contempt‘, did not iffue without fpecial 

award of the court; and in granting it, whether in cafes of procefs. 

where it lay at’common law, or where it had been or- 

dained by the late ftatutes, the court exercifed a diferction 

according to the circumftances of the cafe. In an action 

for a bag of charters, it was faid, that this was a matter 

of too little importance to award a capias, and therefore 

it was denied*, The bag, and not the charters, being 

the only pretence for the writ, they thought themfelves 

juftifed if they were governed by’ the value of that, with- 

out any regard to the importance of the charters; for 

thefe, being confidered as chattels real, were not, they faid, 

fuch chattels whofe detinue could entitle the plaintiff to a 

capias, under the ftatute of this king. Again, in an ac- 

tion of trefpafs againft an innkeeper for goods, -which a 
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gueft loft while in his inn, the court would not award 
a capias upon the judgment, though the writ was contra 
pacem; faying, that it was found by the jury to be only 
negligence; and a man was not to be fent to prifon for 
negligence only, where he had committed no tort", It 
feemed to be held, that where the defendant appeared upon 
the di/iringas in the mefne procefs, he was not liable to a 
capias ad fatisfaciendum upon the judgment, but only to a 
diflringas ad fatisfaciendum®: and a capras in no cafe was 
allowed againft «n archbifhop, bifhop, abbot, or prior, nor 
againft an earl, baron, or knight, becaufe it was prefumed 
that fuch perfons muft have fufficient whereby they might 
be diftiained ¥. 

‘THE common writs of execution were clegit, fieri fa- 
cias, and capras , beficcs that above-mentioned of diffrin- 
gas ad fatisfaciendum, where the defendant was to be com- 
pelled to make fpecific rediefs, as in detinue. It was fet- 
tled, that a capias might be iluecd after a fier? facias, and 
a athil feturned*. Lut after taking thg body, no fiert 
facias nor elegit could be had, the perfon ot the defendant 
being confideied as a full execution*; nor could the body 
be taken after an elegit®. An eleg:t nmght be fugd into as 
many counties as the plainuff pleafed*. As the lana was 
bound from the time of the judgment only, an application 
had been made to parliament, that st might be bound from 
the date of the original writ; but no alteration was made‘, 
Upon an elegit, all c ls were to be levied, under 
which were included (as we have feen) a leafe for years, 
Jands in ward, or in execution under a ftatute*. A gift 
of goods after judgment was void, and the officer might 
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levy them under an legit, or feeri facias, notwithftatding CHAP. XVIp 
any fale or gift, they being bound by the judgment’. A oh 
perfon taken upon a capias ad fatisfaciendum, was not to 

be fuftered to go at large, though he had found mainper- 

nors: the fame, if he was charged on a capias pro fine®. 

And if he efcaped, another capias might be had, as well as 

an action againft the gaoler", The eftablifhed practice 

was, upon the return of the firt capias ad fatisfaciendum, 

to iffue an exigent, and fo to proceed to outlawry. 

SEVERAL {tatutes were made in the reign of Edward I. 
to enforce the execution of pxocefs, and to punifh the ne- 
glects of fheriffs or bailiffs in ferving it*. In the time of 
Henry III. it had been ufual to amerce fheriffs for omiilions 
and defaults of that fort; but the method of levying fuch 
amercements does not appear. A _ practice had now ob- 
tained, to deal with thefe officers in a more fummary way ; 
for the courts ufed tv iffue procefs to the coroners to at- 
ta.h the theriff, and according to the nature of the cafe 
he ufed afterwards to be amerced*. Where an under- 
fheriff, having the charge of jurors, had fuffered them 
to eat and drink, and to go at large, a capias ad refpon- 
dendum “was awarded againft him, our of the king’s 
bench !. 

THOUGH we have met with feveral ftatutes ™ to qualify 
the abufes following from writs of protection, there has 
not yet occurred any particular mention of them, fo as to 
enable us to ftate what the tenor of them was. The two 
principal writs of protection were diftinguifhed by the claufe 
of nolumus and volumus. The latter was the moft general 
and moftample. It was ufually obtained by perfons going 
(or pretending to go) out of the kingdom in the fuite of 
fome great man, on the king’s fervice, and it was under the 
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all bailiffs and others, fignifying, that the king had taken 
the bearer and all his lands and gocds into his protection 
guid profecturus, ‘Fc. becaufe he was going out of the 
kingdom on the king’s affairs: and they were command- 
ed accordingly to fee that his perfon and property were 
protected from all harm or injury ; which proteétion was 
to laft to a certain time thercin mentioned. Then there 
followed this claufe, Volumus etram, &c. fignifying the 
king’s pleafure, that he fhould be free from all pleas and 
plaints, except pleas of dower unde nihil, quare impedit, 
affife of novel diffeifin, darrein prefentment, and attaint, 
and certain othcr pleas fummoned before the juftices in 
eyre. The protection cam claufuld nolumus, was of a more 
confined nature: it was only had in cafes where a perfon 
was in apprehenfion that the king, or fome common per- 
fon, might take his corn, hay, horfes, charters, or the 
like; and it might be granted by any mafter in chancery, 
without a privy feal, which was neceflary to ebtain the 
former. The claufe from which the writ was named, was, 
"Nolumus, &c. fignifying the king’s pleafure, that no one 
fhould prefume to take the property of the perfon fo prptected”. 

WE fhall now confider fuch alterations as were made in 
the criminal Jaw during this reign. ‘The crime of treafon 
was brought to fomewhat more certainty by the famous 
ftatute made in the 25th year of this king®. All the 
treafons enumerated in that act were confidered as trea- 
fons before ; and many that are not there mentioned, were, 
however, {till continued by the courts to be conftrued 
treafons, notwithftanding the fridt injunGtian of that aét. 
In order to fet this fubjeG in a true light, we fhall firft 
mention fuch cafes of treafon in this reign as are recorded 
to have happened before, and then fuch as happened after 
that act. 
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In the 12th year of the king, a girl of thirteen years CHAP. XVBi 
old killed her mifirefs, and was burnt; which fhews that 
it was confidered as a treafon?; fo that killing a miltrefs 
was held equally criminal with killing a mafter. The 
punifhment of fuch an offender was, to be drawn and 
hanged without any benefit of fanftuary 3. How conform- 
able the ftatute of treafon was with the common law as it 
then ftood, may be judged by the following paflage of a 
Report in the 22d of the king, which was the year when the 
petition was firft prefented to tie parliament for the declara- 
tion of treafon. Treafons that touch the perfon of the king 
are there inftanced as follows: Imagining lus death, accord- 
ing with his enemies, faififying his feal, counterfeiting his 
money, and the like : fo that coining was confidered among 
the higher order of treafons, as ftated by The Mirror, tho’ 
it had been otherwifc in the earlier timesof our law. In all 
thefe treafons, on account of their heinous nature, and their 
near connexion with the royalty, the law allowed no per- 
fon but the king to derive any emolument from them; and 
therefore he had the forfeiture of lands and goods. But 
where a mafter was killed by bis fervant, and in other in- 
ferior treafons, the efcheat belonged to the lord of whom 
the offender held his land; all which coirefponds with 
the language of the ftatute of treafons. The cafe in which 
the law was fo laid down was, where a perfon was indicted 
for killing a king’s meflenger; which, on that occafion, 
was held to be of the higher order of treafons', 

AFTER the pafling of the ftatute of treafons we find the 
following cafes: A fervant departed out of his fervice, 
and a year afterwards killed his former mafter, upon a ma- 
lice that he had conceived againft him while in his fervice ; 
and for this he was drawn and hanged *. Shard, who was 
the judge on that-occafion, forbad, under pain of impri- 
fonment, that any one fhould furnifh the prifoner with a 
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hurdle or other thing to be drawn upon; but directed that 
he fhould be dragged by horfes out of the hall where judg- 
ment was pafled, to the gallows. Thus drawing was a {e- 
rious part of the fentence. In the 38th year it was held, 
that adhering to the king’s enemies in Scotland was only 
felony, and not treafon'; for what reafon, it is difficult to 


fay. However, where a Norman was captain of an En- 


glith fhip containing feveral Englifhmen, and they com- 
mitted many robberies on the fea, it was held by, Shard, 
that, inafmuch as the former did this ia the Norman tongues 
it, was only felony inhim ; but in the others, tho did it in’ 
Englifh, as the Report exprefles it, the fact was treafon. 
This cafe is very remarkable: firft, as it was neither ex- 
prefly within the ftatute of treafons, nor declared by the 
advice of parliament: fecondly, as it was upon the high 
feas 3 ‘from which it fhould feem that the admiralty as yet 
did not: exift, or at leaft affeéted no jurifdiétion of that 
fort % The above cafe was held for law by the court ; and 
it was at the me time agreed, in the cafe of a fervant who 
had procured another to kill his mafter, that as this, if 
committed, was only felony in the praen it could not 
be treafon in the acceflary. 


Tr ideas of homicide which prevailed in the time of 


“Braéton, feemed ftill to govern*, This was particularly 


obfervable in what was called homicide fe defendendo, 
where the defendant was required to make out the abfalute 
neceffity he was under to aét in his own defence. Where 
one purfued another with a ftick, and ftruck him, and the 
perfon ftricken again ftruck the purfuer, of which blow 
he died; here, becaufe it was proved that the perfon killing 
might have fled, but would not, rather chufing to affault 
the purfuer, it was held to be felony’. Where the de- 
ceafed had thrown the defendant to the ground, and drew 
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his knife to kill him, and the defendant, while upon the CHAP: XVI. 
ground, alfo drew a knife, upon which knife the deceafed, rn arr es 
in a hurry to do the act, fell, and was killed ; this was held 

not homicide /e defendendo, but uo felony at all, the death 

having followed from the motion of the deceafed himiclf. 

This diftinétion was matcrial to the defendant, for not- 
withftanding fo defendendo was a killing under an abfolute 

neceflity in defence of one’s falf or property, it was ftill 

homicide, and the goods were foifeited upon convichon. 

So was it held at common }.w; and as the ftatute of Glo- 

cefter * had only ordained that the convict fhould have a 

charter of pardon, the forfciture remained as bcfore*. 

Iw refpect of homicide when committed in dcferce of a 
man’s property, it was held, that where a thicf aflaulted a 
man, and purfued him, if he killed the thief, the killer 
fhould go qut®. Again, where it was proved that the 
deceafed and another «ame to the houfe of the defendant 
with adefign to burn it, and the defendant, being then 1 
home, fhot an arrow, and killed the deceated ; this was ad- 
jucged not to be felony. It was at the fame time faid, 
that where a tnier had robbed and killed a merchant, and 
the merehant’s fervant came fuddenly upon the thief, and 
Killed him, it was not felony‘. It will be feen preicutly, 
that fuch killing was fometimes efteemed su/Pifiable. 

Mosr of the foregoing were gafes of homicide which 
Bracton calls ex necefitate. We fall now confider fuch 
as he d.nominates exys/titid. "This was, when the kalling 
happened in the execution of lawful procefs. And here 
the defendant, initead of pleading not guilty, might fate 
the {pecial matter in the way of a juftification; and 2f at 
was proved true, he went quit, without a charter of par- 
don. In fuch cafe of juftification, tue jury were charged 
to find if the thief, againft whom the procefs was directed, 
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could have been otherwife taken; fo ftrictly did they re- 
quire, even in juffifiable homitide, that a plain, gee ity 
fhould be made out te, warrant the killing. It was at the 
fame time faid, that a man might in many cafes ju/lify a 
killing ; as, where thieves came to rob, or burglarioufly to 
break a houfe, they might fafely be killed, if they could not 
be otherwife taken: the fame of z gaoler, if he had a 
weapon in his hand, and was attacked by his prifoners ¢ ; 
fo that it fhould feem, the killing a thief or a burglar, 
if he could not otherwife be taken, was tot homicide fe de- 
fendendo, but juftifiable. In reading our old writers on 
criminal law, it fhould be remembered, that they made a 
diftin@tion between homicide fe defendendo fram necefhty, 
and /e defendenda juftifiable ; the former being felony, the 
latter none at all. 

THERE was no allowance in our old crimina! Jaw for the 
infirmities and paffions of men’s minds. A kiling, if iw 
a quarrel or fudden affray, was equally felonious with any 
deliberate aét of killing: it was fg in Braéton’s time’, 
and fo it {till continued: therefore, where two men were 
fighting, and another interpofing to part them was killed 
by one of them; to adjudge this felony, was perfectly 
confonant to the notions of law that had long prevaiied’, 
Tn Bracton’s time it was held, that to procure an abortion, 
after the foetus was formed and animated, was homicide 
the courts now began to think otherwife. A man beat a 
woman big with two children, of which one then died ; 
the other was born alive, and baptifed, but died two days 
after of the injury it had received ; and all this was ftated 
in anindictment: but it was held by the court not to be fe« 
leny®. It was the governing opinion all thro” this reign, 
that to kill a child rn ventre fa mere was not felony ; the 
reafon given for it being, that fuch a child, as it never was 
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in rerum natura, could not properly be faid to be oceifus ; 
tho’ the fame reafun would not applv to one that was born, 
and died of the injury it had received sx ventre, asin the 
foregoing inftance. 

THE practice was, if a jury acquitted a man of homi- 
cide, to direct them to find who was guilty of the killing’, 
in order that fo heinous a crime might not go unpunifhed. 
We find where a jury had acquitted a man who was in- 
diéted for the death of another, and they were directed to 
fay who killed the deceafed, they faid that he was in a paf- 
fion, and fell upon his knife, and fo killed himfelf *. It was 
common to indi€ta perfon de morte iguoti, whch was held 
fuficient; butin an appeal, the name of the deceafed was 
always to be mentioned ; the latter being a fist that be- 
longed only to the 1elations, who muft of neceffity know 
him 5 the former being a prefentment by the jurors for the 
king, without any knowicdge of the deceafed'. There is 
an opinion, that perfons outlawed for felony, as they were 
capita lupina, might be killed by any-body ; though Brac- 
ton lays it down otherwife™; and fays, that even where a 
fentence gf law was not executed in due order, it was an 
offence. Very early in this reign we find a perfun arraign- 
ed for killing an outlaw for felony". In the 27th year, in 
an appeal of death by awoman, the hufband’s outlawry for 
felony was pleaded, and, though over-ruled, a cafe was 
mentioned where it had heen allowed®. It 1s probable, 
that the flayers of fuch unhappy objects went without pu- 
nifhment, rather from forme peculiarity in the circum- 
ftances of the profecutions then 1n ufe, than fam any princi- 
ple of law authorifing fuch babarity. “The heir of a perfon 
So outlawed cold not have an appeal, becaufe of the cor- 
ruption of blood ; and therefore, till the time of Henry III. 
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CHAP. XVI. when the proceeding per famam patria became more com- 
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mon, there was no regular methoc of bringing fuch offen- 
ders to juftice. But now, when indiétments were prefer- 
red almoft as frequently as appeals, it is no wonder that 
thofe who committed violence on fuch perfons, were 
brought to punifhment. 

Tue crime of furtum, or larceny, as it was now com- 
monly called, began to be more minutely caplained. The 
new learning upon this head related either to the things ta- 
hen, or the mode and circumftances under which they 
were taken. A forefter was indicted guod felonic? fuccidit 
et afportavit arbores, Fc. upon which indiCtment the juf- 
tices refuled to ariaign him, becaufe the trees were annexed 
to the foil, and fo not moveables corporeal, as they were re- 
quired to be by The whirror ?; and therefore felony could 
not be committed of them even bya ftranger, much lefs by 
the forefter, who had the cuftody of them. As tc the trees 
being annexed to the freehold, it was fuggeftd, that it 
would be different, if they had been cut by the lord, and 
after wards taken away by fomeone%. It was held, that 
doves, fifh, and other animals, being fere natura, werg 
not fuch things as a man fhould fuffer death for taking 
them; mii (fays the book) fuerwnt felonice fwata extra 
domum url manfionem'. A perfon who lived a fervant in a 
houfe got up in the night, took fome things out of a cham- 
ber into the hall, with intent to take them away; andin 
going to the ftable for his horfe, was ftoppcd by the oftler . 
this was adjudged a fufficient takime to make it a larceny *, 
Taking away a woman with the goods of her hufband upon 
her, was held a felony of the goods, if it was againft the 
woman’s will; though it fhould feem to be otherwift, if 
the confented to the going away‘. There appears to have 
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been a difference of opinion about the offence of :eceising CHAP, XVI, 
ftolen goods. A man was appealed by a provor, guid re- 
ceptawst latrocinium fiiens de felonia illd, Sc. and the jul, 
tices would not put him to aniwer ; though Shard fad, that 
Scrope ufed to punifh fuch offenders". It was iuid down, 
that thefibote was not when a man took his own goods from 
a thief, but only when he accepted the thief’s goods, in 
order to favour and feicen huin *. 
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WE have feen in the reign of Edward I. ¥ there was a 
difference of opinion as to the fun which conftituted grand 
or petty larceny. It was faid by Thorpe, inthe 22d year of 
the king, thata man fhould be hanged it he ttole rad. 5 to 
which the Reporter adds, Dixit tamen, quod laici dv unt 
QUE NON 7:/i fumma excedat 12d.*. That the vulgar opi- 
nion differed from that ef lawyeis, appears plainly from 
the verdicts of juries, who, when they found a man cuilty 
of the faét, and yet wifhed to make at petty larceny, in or- 
der to make fuie of being right, would find the goods 
to be worth only fen-perce*. The better opinion {cemed 
not to be that of Thorpe, but that which he attnbuted to 
the lay gents *. A conviction of petit larceny produced a 
forfeiture of goods*; and the punifhmcnt was, to be fent 
to prifon d’aver penance’; which probably meant no more 
than cuftody and confinement. 

Burcessours, as they were called by Britton’, or 
burglars, as they were now called, are in this re:gn de- 
{cribed fomewhat diffcrently than they had been by that au- 
thor. He feems to include the cucumftance of ftealing 
as a requifite to conftitute the crime ; but in the 22d year 
of this king they aré defcribed as thofe ** who felonioufly in 


Burglary. 
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“ for which burglary ” (fays the book) ‘Ca man would be 
“ hanged, even tho’ he took nothing ‘.”” Thus the offence 
confifted in the violence done to a man’s houfe, and not to 
his other property, for it carned in it no idea of ftealing. 
Again, robbery confifted principally in the violence done to 
a man’s perfon ; for if only a penny was taken, yet the rob- 
ber would neverthelefs be hanged ®. 

ResPecTinG all thefe offences, it muft be obferved, that 
the intent was confidered as equally criminal with the fac, 
and perfons were often executed as offenders, who, in the 
language of the prefent time, would be thought to have 
actually committed no offence. It was fad by Shard, in 
the 27tn year of the king, that a perfon taken depradando 
vel burgulanda thould be hanged, *though he did not put in 
execution his defign: the fame of a man who affaulted 
with intent to rob, though he took nothing. ‘This notion 
was of very ancient date, and prevailed all through this 
reign. When common offenders were purfued with fuck 
violent prefumptions, the feverity with which ftate-crimes 
were profecuted cannot be wondered at. The ‘tatute of 
treafons feems only to have put treafons upon the fame foot 
with felonies ; for by that ftatute fuch delinquents were not 
to be convicted, unlefs they had fignified their intent by 
fome manifeft overt act, like that of dipradando or burgu- 
lando ina felon. 

Tr the law punifhed thofe who only attempted to commit 
an offence, it is not to be wondered that thofe who were 
accomplices to the commiffion of the fa‘t, were fubje@ to 
the animadverfion of the law. Little is {aid on the fubject 
of principal and acceffary by Bracton. Some decifions in 
this reign give an infight into the diftin’t marks of 
thefe two degrees of offenders. Jf a man received a felon, 
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fo as to aid or favour him in his felony, he became an acs CHAP. XVE. 
ceflary ; but if he aided him per bon parol], ou fui/t, or fent 
letters for his deliverance, this did not make him anacceffa- 
ry', The idea of acceflary was carried very far ; for if 
an acceflary was received by any one, fuch receiver became 
acceflary to the acceflary, and might be appealed as fuch *. 
A man might be tried as acceflary after he had been acquit- 
ted as principal; for where a perfon on a plea of not guilty 
was acquitted, he was afterwards indicted for receiving the 
man who had committed that fame felony, after he had been 
outlawed for it ; and he was arraigned, and obliged to plead 
vo it': for it was faid, his acquittal could have no effect 
to difcharge him of an offence which he had committed 
fince. Jt was a general rule, that an acceflary fhould uot 
be put to anfwer in any cafe of felony, till the principal 
was attainted ; and this was the practice all through this 
reign™. Every precaution was ufed to prevent the acceffa~ 
ry being tried for an offence, before it was proved that the 
principal had really committed it, to avoid the abfurdity of 
making a man acceflary to a crime which did not exift, or’ 
at leait had not been prov ed on the perfon who commit- 
ted it. For the fame reafon, where a man claimed his eler- 
gy, and was found guilty by an inqueft of office, yet the 
acceflary was not arraigned, becaufe there was a pofibility 
that the principal might make his purgation before the ordi- 
nary”; and fhould the acceflary have been found guilty 
and hanged, this incongruity would bring a {candal on the 
juttice of the kingdom. 
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Ir the principal was found guilty of juftifiable homicide 
fe defendendo, and had his qharter of pardon, as there was 
no felony proved upon the principal, the acceflary went 
quit*. Again, where the principal and acceflary were 
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both indiGed, it was held a good plea for the acceflary to 
fay, that the principal was dead; and if the principal was 
hanged for any other felony, the aeceflary was to be dif- 
charged®, Thus, it became ufual im all cafes, not except- 
ing homicide itfelf, where the principal was not yet attaint- 
ed, to let the acceflary to mainprife ». 


By the old law, judzment of felony did not ufe to be 
paifed againit an infant within age, but we have before 
mentioned the cafe of a girl of thirteen years who was 
burnt for killing he: miftrcis: this was in the 12th of this 
king: they f{cmed however to think, that the propriety of 
executing judzment of death on a child, was to depend 
on the appearance of capacity and underftanding, which 
would be different in different perfons. If a child did any 
thing which fhe wed he was fenfible of having acted wrong, 
they pronounced, that maltia fuppkt atatem, and pro- 
ceeded as with an adults. Married women were in 
Bracton’s time confidercd as in poteftate viri, and fo pri- 


eyileged in cafes of felony ; but that was with a diftinGtion 


which has not been obferved fo much as the good fenfe of 
it deferved'. A married woman, in this reign, would 
have confefled the felony, and that fhe did it by4he com- 
mand of her hufband; but the judge would not take the 
confeffion: however, he direted the jury to hind, that fhe 
did it by coercion of her hufband, and upon that fhe went 
quit‘, A woman might plead her pregnancy to refpite 
her execution, but this would not be allowed a fecond 
time. 


Tue offence of confpiracy. the legal confideration of 
which had become a great object fince the reign of Ed- 
ward It. might be profecuted either at the Malt of the king 
or of the party ; and the judgment in thofe two cafes was 
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different. Inthe latter, it was for a recovery of the da~ CHAP. XVE, 
mage fuftained by the plaintiff, and for imprifonment of the 
defendant: in the former, the offender underwent a fimilar 
pain ‘with attainted jurors; namely, he was to lofe his 
liberam legem, to be no more put on juries or affifes, nor to 
be a witnefs; and, if he had any bufinefs in the king’s 
court, he was always to make an attorney to fue for him, 
he was not to come within twelve miles of the king’s re- 
fidence ; his lands and chattels were to be feifed into the 
king’s hands, his houfes to be deftroyed, his wife and chil- 
dren turned out, his trees cut down, and his body impri- 
foned". By what authority the willa:nous judgment (for 
fo this was called) was made the punifhment in cafes of 
confpiracy, does not appear; it was not prefcribed by the 
ftatutes of Edward I. which gave the writ of confpiracy. 
The affinity which this offence bore to the falfe {wearing of 
yurors (being often the caufe and motive to it) might na- 
turally di€tate a lke mode of punifhing thofe who were 
guilty of it. 

We have feen that the ftatute of Glocefter * had taken Appeat. 
away the neceflity of making frefh fuit in profecuting an 
appeml, provided the party commenced it within a year 
after the fact. The method of profecuting an appcal in 
this reign was as follows: ‘The profecutor was to come in 
full county within a year and day after the fact, and find 
two fufficient pledges of profecution; the coroner was 
then to enter his appeal on the roll, and forthwith com- 
mand the bailiff of the place to have the body of the ap- 
pellee at the next county; and if the bailiff teftified at two 
counties, that he was not @o be found, then he was to be 
demanded from county to county till he was outlawed. 
Should the plaintiff make any default, the exigent was to 
ceafe, as in Bracton’s time, till the coming of the juftices 
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where a man was appealed by three different perfons, and, CHAP. XVI, 
being conviGted’at the {uit of ome, was hanged: it was “Gow, im, 
faid, the others fhowld have nd reftitution, but ‘that the 
goods fhould he all forfeit. Yet one of the juftices di- 
rected an inqueft to try whether the thief was taken by 
the other perfons, and whether the goods were theirs ; and 
both thefe iffues being found in the affirmative, they had 
reftitution, as being no ways in defaule*, The fame me- 
thod was taken if the defendant ftood mute upon an indict- 
ment, and an appeal was then depending ‘: in like manner 
where the defendant, after pleading not guilty, fled to 
fanctuary ® and abjured. 

THERE was commonly both an indictment and an ap- 
peal depending for the fame fact; and the appeal would 
fometimes, on default of the appellor, be arraigned at the 
fuit of the king. A woman appealed a man, and he was 
acquitted ; the offender and feveral others were afterwards 
indited of the fame fact ; upon which fhe brought a frefa 
appeal: but it was held, that when fhe had brought one 
appeal, and the defendant was acquitted by, nonfuit after 
appearance, or yn any other way, fhe could not have a fe- 
cand™™peal againit any others: fo they were arraigned at 
the king’s fuit", If an appeal was null o defective in 
form, and fo the plaintiff could not profecute it, neither 
could it be arraigned at the fut of the king!, An acquit~ 
tal upon an indictment within a year after the fact, was 
thought to be no bar ef an appeal * ; the plaintiff being in- 
titled, it fhould feem, to bring his appeal at any time with- 
ip the year. The higher tuit Whe the appeal, which was 
therefore more favoured than the indictment. An heir 
brought an appeal after an indiQment, and the declaration 

“agreed neither in year, day, nor weapon, with the in- 
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where a mian-was appealed by three different perfont, and, CHA?. % 


being conviéted’at she’ fait of ome, was hanged: it was 
faid, the others fhdald have nd ’reftitution; but ‘that the 
goods fhould he all forfeit. « Yet,one of the juftices di- 
rected an inqueft to try whether the thief was taken by 
the other perfons, and whether the goods were theirs; and 
both thefe iffues being found in. the affirmative, they had 
reftitution, as being no ways in defaule*. - The fame me- 
thod was taken if the defendant ftood mute upon an Indict- 
ment, and an appeal was then depending ‘: in like manner 
where the defendant, after pleading not guilty, fled to 
fanétuary ® and abjured. 


THERE was commonly both an indictmerft and an ap 


peal depending for the fame fact; and the appeal would 
fometimes, on defayft of the appellor, be arraigned at the 
fui¢ of the king. A woman appealed a man, and he was 
acquitted ; the offender and feveral others were afterwards 
indi@ed ofthe fame fact; upon which the brought a frefh 
appeal: but it was held, that when fhe had brought one 
appeal, and the defendant was acquitted by, nonfuit after 
@ppearance, or jn any other way, the could not have a fe- 
cand™#ppeal againft any others: fo they were arraigned at 
the king’s fuit', If an appeal was null o defective in 
Seem, and fo the plaintiff could not profecute it, neither 
could it be arraigned at the fuit of the king’. An acquit- 
tal upon an indictment withifi a year after the fact, was 
‘thought tg be no bar ofan appeal" ; the plaintiff being in- 
‘titled, it fhowld:-feem, to bring jis appeal at any time with- 
ip the year. The higher fui the appeal,; which was 
therefore more favoured tifin the inditment. An heir 
‘bgought an appeal after an indigtment, and the declaration 
agreed neither in year, day, nér weapon, with the in- 
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